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materials if the showing required in 
§ 3.45(b) cannot be made at the time the 
material is offered into evidence but 
the Administrative Law Judge deter-
mines that the interests of justice 
would be served by such a ruling. With-
in 20 days of such a provisional grant of 
in camera status, the party offering the 
evidence or an interested third party 
must present a motion to the Adminis-
trative Law Judge for a final ruling on 
whether in camera treatment of the ma-
terial is appropriate pursuant to 
§ 3.45(b). If no such motion is filed, the 
Administrative Law Judge may either 
exclude the evidence, deny in camera 
status, or take such other action as is 
appropriate. 

[74 FR 1832, Jan. 13, 2009] 

§ 3.46 Proposed findings, conclusions, 
and order. 

(a) General. Within 21 days of the 
closing of the hearing record, each 
party may file with the Secretary for 
consideration of the Administrative 
Law Judge proposed findings of fact, 
conclusions of law, and rule or order, 
together with reasons therefor and 
briefs in support thereof. Such pro-
posals shall be in writing, shall be 
served upon all parties, and shall con-
tain adequate references to the record 
and authorities relied on. If a party in-
cludes in the proposals information 
that has been granted in camera status 
pursuant to § 3.45(b), the party shall file 
2 versions of the proposals in accord-
ance with the procedures set forth in 
§ 3.45(e). Reply findings of fact, conclu-
sions of law, and briefs may be filed by 
each party within 10 days of service of 
the initial proposed findings. 

(b) Exhibit index. The first statement 
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit 
offered by the party and received in 
evidence: 

(1) The exhibit number, followed by 
(2) The exhibit’s title or a brief de-

scription if the exhibit is untitled; 
(3) The transcript page at which the 

Administrative Law Judge ruled on the 
exhibit’s admissibility or a citation to 
any written order in which such ruling 
was made; 

(4) The transcript pages at which the 
exhibit is discussed; 

(5) An identification of any other ex-
hibit which summarizes the contents of 
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a 
summary; 

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on 
motion by any other party; and 

(7) A statement whether the exhibit 
has been accorded in camera treatment, 
and a citation to the in camera ruling. 

(c) Witness index. The first statement 
of proposed findings of fact and conclu-
sions of law filed by a party shall also 
include an index to the witnesses called 
by that party, to include for each wit-
ness: 

(1) The name of the witness; 
(2) A brief identification of the wit-

ness; 
(3) The transcript pages at which any 

testimony of the witness appears; and 
(4) A statement whether the exhibit 

has been accorded in camera treatment, 
and a citation to the in camera ruling. 

(d) Stipulated indices. As an alter-
native to the filing of separate indices, 
the parties are encouraged to stipulate 
to joint exhibit and witness indices at 
the time the first statement of pro-
posed findings of fact and conclusions 
of law is due to be filed. 

(e) Rulings. The record shall show the 
Administrative Law Judge’s ruling on 
each proposed finding and conclusion, 
except when the order disposing of the 
proceeding otherwise informs the par-
ties of the action taken. 

[74 FR 1833, Jan. 13, 2009] 

Subpart F—Decision 

§ 3.51 Initial decision. 
(a) When filed and when effective. The 

Administrative Law Judge shall file an 
initial decision within 70 days after the 
filing of the last filed initial or reply 
proposed findings of fact, conclusions 
of law and order pursuant to § 3.46, 
within 85 days of the closing the hear-
ing record pursuant to § 3.44(c) where 
the parties have waived the filing of 
proposed findings, or within 14 days 
after the granting of a motion for sum-
mary decision following a referral of 
such motion from the Commission. The 
Administrative Law Judge may extend 
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any of these time periods by up to 30 
days for good cause. The Commission 
may further extend any of these time 
periods for good cause. Except in cases 
subject to § 3.52(a), once issued, the ini-
tial decision shall become the decision 
of the Commission 30 days after service 
thereof upon the parties or 30 days 
after the filing of a timely notice of ap-
peal, whichever shall be later, unless a 
party filing such a notice shall have 
perfected an appeal by the timely filing 
of an appeal brief or the Commission 
shall have issued an order placing the 
case on its own docket for review or 
staying the effective date of the deci-
sion. 

(b) Exhaustion of administrative rem-
edies. An initial decision shall not be 
considered final agency action subject 
to judicial review under 5 U.S.C. 704. 
Any objection to a ruling by the Ad-
ministrative Law Judge, or to a find-
ing, conclusion or a provision of the 
order in the initial decision, which is 
not made a part of an appeal to the 
Commission shall be deemed to have 
been waived. 

(c) Content, format for filing. (1) An 
initial decision shall be based on a con-
sideration of the whole record relevant 
to the issues decided, and shall be sup-
ported by reliable and probative evi-
dence. The initial decision shall in-
clude a statement of findings of fact 
(with specific page references to prin-
cipal supporting items of evidence in 
the record) and conclusions of law, as 
well as the reasons or basis therefor, 
upon all the material issues of fact, 
law, or discretion presented on the 
record (or those designated under para-
graph (c)(2) of this section) and an ap-
propriate rule or order. Rulings con-
taining information granted in camera 
status pursuant to § 3.45 shall be filed 
in accordance with § 3.45(f). 

(2) The initial decision shall be pre-
pared in a common word processing 
format, such as WordPerfect or Micro-
soft Word, and shall be filed by the Ad-
ministrative Law Judge with the Office 
of the Secretary in both electronic and 
paper versions. 

(3) When more than one claim for re-
lief is presented in an action, or when 
multiple parties are involved, the Ad-
ministrative Law Judge may direct the 
entry of an initial decision as to one or 

more but fewer than all of the claims 
or parties only upon an express deter-
mination that there is no just reason 
for delay and upon an express direction 
for the entry of initial decision. 

(d) By whom made. The initial deci-
sion shall be made and filed by the Ad-
ministrative Law Judge who presided 
over the hearings, except when he or 
she shall have become unavailable to 
the Commission. 

(e) Reopening of proceeding by Admin-
istrative Law Judge; termination of juris-
diction. (1) At any time from the close 
of the hearing record pursuant to 
§ 3.44(c) until the filing of his or her ini-
tial decision, an Administrative Law 
Judge may reopen the proceeding for 
the reception of further evidence for 
good cause shown. 

(2) Except for the correction of cler-
ical errors or pursuant to an order of 
remand from the Commission, the ju-
risdiction of the Administrative Law 
Judge is terminated upon the filing of 
his or her initial decision with respect 
to those issues decided pursuant to 
paragraph (c)(1) of this section. 

[74 FR 1834, Jan. 13, 2009] 

§ 3.52 Appeal from initial decision. 

(a) Automatic review of cases in which 
the Commission sought preliminary relief 
in federal court; timing. For proceedings 
with respect to which the Commission 
has sought preliminary relief in federal 
court under 15 U.S.C. 53(b), the Com-
mission will review the initial decision 
without the filing of a notice of appeal. 

(1) In such cases, any party may file 
objections to the initial decision or 
order of the Administrative Law Judge 
by filing its opening appeal brief, sub-
ject to the requirements in paragraph 
(c), within 20 days of the issuance of 
the initial decision. Any party may re-
spond to any objections filed by an-
other party by filing an answering 
brief, subject to the requirements of 
paragraph (d), within 20 days of service 
of the opening brief. Any party may 
file a reply to an answering brief, sub-
ject to the requirements of paragraph 
(e), within 5 days of service of the an-
swering brief. Unless the Commission 
determines there shall be no oral argu-
ment, it will schedule oral argument 
within 10 days after the deadline for 
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