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officer shall be appointed by the Chair-
man with the concurrence of the Com-
mission. 

(b) The presiding officer shall chair 
the proceedings, shall make appro-
priate provision for testimony, com-
ments and questions, and shall be re-
sponsible for the orderly conduct of the 
proceedings. The presiding officer shall 
have all the powers necessary or appro-
priate to contribute to the equitable 
and efficient conduct of the oral pro-
ceedings including the following: 

(1) The right to apportion the time of 
persons making presentations in an eq-
uitable manner in order to complete 
the presentations within the time pe-
riod allotted for the proceedings. 

(2) The right to terminate or shorten 
the presentation of any party when, in 
the view of the presiding officer, such 
presentation is repetitive or is not rel-
evant to the purpose of the pro-
ceedings. 

(3) The right to confine the presen-
tations to the issues specified in the 
notice of oral proceeding or, where no 
issues are specified, to matters perti-
nent to the proposed rule or other pro-
ceeding. 

(4) The right to require a single rep-
resentative to present the views of two 
or more persons or groups who have 
the same or similar interests. The pre-
siding officer shall have the authority 
to identify groups or persons with the 
same or similar interests in the pro-
ceedings. 

(c) The presiding officer and Commis-
sion representatives shall have the 
right to question persons making an 
oral presentation as to their testimony 
and any other relevant matter. 
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§ 1061.1 Scope and purpose. 
(a) This part applies to the submis-

sion and consideration of applications 
by State and local governments for ex-
emption from preemption by statutes, 
standards, and regulations of the Con-
sumer Product Safety Commission. 

(b) This part implements section 26 of 
the Consumer Product Safety Act 
(CPSA) (15 U.S.C. 2075), section 18 of 
the Federal Hazardous Substances Act 
(FHSA) (15 U.S.C. 1261n), section 16 of 
the Flammable Fabrics Act (FFA) (15 
U.S.C. 1203), and section 7 of the Poison 
Prevention Packaging Act (PPPA) (15 
U.S.C. 1476), all as amended. 

§ 1061.2 Definitions. 
For the purposes of this part: 
(a) Commission means the Consumer 

Product Safety Commission. 
(b) Commission’s statutory preemption 

provisions and statutory preemption pro-
visions means section 26 of the CPSA 
(15 U.S.C. 2075), section 18 of the FHSA 
(15 U.S.C. 1261n), section 16 of the FFA 
(15 U.S.C. 1203) and section 7 of the 
PPPA (15 U.S.C. 1476). 

(c) Commission statute, standard, or 
regulation means a statute, standard, 
regulation, or requirement that is des-
ignated as having a preemptive effect 
by the Commission’s statutory preemp-
tion provisions. 

(d) State means a State, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
Wake Island, Midway Island, Kingman 
Reef, Johnston Island, the Canal Zone, 
American Samoa, or the Trust Terri-
tory of the Pacific Islands. 

(e) Local government means any polit-
ical subdivision of a State having the 
authority to establish or continue in 
effect any standard, regulation, or re-
quirement that has the force of law and 
is applicable to a consumer product. 
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(f) State or local requirement means 
any statute, standard, regulation, ordi-
nance, or other requirement that ap-
plies to a product regulated by the 
Commission, that is issued by a State 
or local government, and that is in-
tended to have the force of law when in 
effect. 

§ 1061.3 Statutory considerations. 
(a) The Commission’s statutory pre-

emption provisions provide, generally, 
that whenever consumer products are 
subject to certain Commission stat-
utes, standards, or regulations, a State 
or local requirement applicable to the 
same product is preempted, i.e., super-
seded and made unenforceable, if both 
are designed to protect against the 
same risk of injury or illness, unless 
the State or local requirement is iden-
tical to the Commission’s statutory re-
quirement, standard, or regulation. A 
State or local requirement is not pre-
empted if the product it is applicable 
to is for the State or local govern-
ment’s own use and the requirement 
provides a higher degree of protection 
than the Commission’s statutory re-
quirement, standard, or regulation. 

(b) The Commission’s statutory pre-
emption provisions provide, generally, 
that if a State or local government 
wants to enforce its own requirement 
that is preempted, the State or local 
government must seek an exemption 
from the Commission before any such 
enforcement. The Commission may, by 
regulation, exempt a State or local re-
quirement from preemption if it finds 
that the State or local requirement af-
fords a significantly higher degree of 
protection than the Commission’s stat-
ute, standard, or regulation, and that 
it does not unduly burden interstate 
commerce. Such findings must be in-
cluded in any exemption regulation. 

§ 1061.4 Threshold requirements for 
applications for exemption. 

(a) The Commission will consider an 
application for preemption on its mer-
its, only if the application dem-
onstrates all of the following: 

(1) The State or local requirement 
has been enacted or issued in final form 
by an authorized official or instrumen-
tality of the State or local govern-
ment. For purposes of this section, a 

State or local requirement may be con-
sidered to have been enacted or issued 
in final form even though it is pre-
empted by a Commission standard or 
regulation. 

(2) The applicant is an official or in-
strumentality of a State or local gov-
ernment having authority to act for, or 
on behalf of, that government in apply-
ing for an exemption from preemption 
for the safety requirement referred to 
in the application. 

(3) The State or local requirement is 
preempted under a Commission statu-
tory preemption provision by a Com-
mission statute, standard, or regula-
tion. A State or local requirement is 
preempted if the following tests are 
met: 

(i) There is a Commission statute, 
standard, or regulation in effect that is 
applicable to the product covered by 
the State or local requirement. 

(ii) The Commission statute, stand-
ard, or regulation is designated as hav-
ing a preemptive effect under a statu-
tory preemption provision. 

(iii) The State or local requirement 
is designed to protect against the same 
risk of injury or illness as that ad-
dressed by the Commission statute, 
standard, or regulation. 

(iv) The State or local requirement is 
not identical to the Commission stat-
ute, standard, or regulation. 

(b) State and local governments may 
contact the Commission’s Office of the 
General Counsel to obtain informal ad-
vice on whether a State or local re-
quirement meets the threshold require-
ments of paragraph (a) of this section. 

§ 1061.5 Form of applications for ex-
emption. 

An application for exemption shall: 
(a) Be written in the English lan-

guage. 
(b) Clearly indicate that it is an ap-

plication for an exemption from pre-
emption by a Commission statute, 
standard, or regulation. 

(c) Identify the State or local re-
quirement that is the subject of the ap-
plication and give the date it was en-
acted or issued in final form. 

(d) Identify the specific Commission 
statute, standard, or regulation that is 
believed to preempt the State or local 
requirement. 
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