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in all of the suits, the requirement to 
report under section 37 would arise 
only if the same particular model was 
involved in at least three of the suits. 
However, the existence of such a pat-
tern would strongly suggest that the 
obligation to file a report under section 
15(b) (2) or (3) (15 U.S.C. 2064(b) (2) or 
(3)) exists because the information rea-
sonably supports the conclusion that 
the product contains a defect that 
could present a substantial risk of in-
jury to the public or creates an unrea-
sonable risk of serious injury or death. 

(d) Section 37 does not require that 
the same category of injury be involved 
in multiple lawsuits for the reporting 
obligation to arise. As long as a par-
ticular model of a consumer product is 
the subject of at least three civil ac-
tions that are settled or adjudicated in 
favor of the plaintiff in one of the stat-
utory two year periods, the manufac-
turer must report, even though the al-
leged category of injury and the al-
leged causal relationship of the product 
to the injury in each suit may differ. 

§ 1116.9 Confidentiality of reports. 

(a) Pursuant to section 6(e) of the 
Consumer Product Safety Act (15 
U.S.C. 2055(e)) no member of the Com-
mission, no officer or employee of the 
Commission, and no officer or em-
ployee of the Department of Justice 
may publicly disclose information fur-
nished to the Commission under sec-
tion 37(c)(1) and section 37(c)(2)(A) of 
the Act, except that: 

(1) An authenticated copy of a sec-
tion 37 report furnished to the Commis-
sion by or on behalf of a manufacturer 
may, upon written request, be fur-
nished to the manufacturer or its au-
thorized agent after payment of the ac-
tual or estimated cost of searching the 
records and furnishing such copies; or 

(2) Any information furnished to the 
Commission under section 37 shall, 
upon written request of the Chairman 
or Ranking Minority Member of the 
Committee on Commerce, Science, and 
Transportation of the Senate or the 
Committee on Energy and Commerce 
of the House of Representatives or any 
subcommittee of such committee, be 
provided to the Chairman or Ranking 
Minority Member for purposes that are 

related to the jurisdiction of such com-
mittee or subcommittee. 

(b) The prohibition contained in sec-
tion 6(e) (15 U.S.C. 2055(e)) against the 
disclosure of information submitted 
pursuant to section 37 only applies to 
the specific items of information that a 
manufacturer is required to submit 
under section 37(c)(1) and to state-
ments under section 37(c)(2)(A) relating 
to the possibility or existence of an ap-
peal of a reported judgment adverse to 
a manufacturer. Section 6(e)(1) does 
not, by its terms, apply to information 
that the manufacturer voluntarily 
chooses to submit pursuant to section 
37(c)(2)(B). Thus, disclosure of such in-
formation is governed by the other pro-
visions of section 6 of the CPSA (15 
U.S.C. 2055) and by the interpretative 
rules issued by the Commission (16 
CFR parts 1101 and 1015). For example, 
if a manufacturer includes information 
otherwise reportable under section 15 
as part of a section 37 report, the Com-
mission will treat the information re-
ported pursuant to section 15 as ‘‘addi-
tional information’’ submitted pursu-
ant to section 37(c)(2)(B). Generally, 
any issue of the public disclosure of 
that information will be controlled by 
the relevant provisions of section 6(b), 
including section 6(b)(5) relating to the 
disclosure of substantial product haz-
ard reports, and section 6(a) relating to 
the disclosure of confidential or trade 
secret information. However, to the ex-
tent the section 15 report reiterates or 
references information reported under 
section 37, the confidentiality provi-
sions of section 6(e) still apply to the 
reiteration or reference. In addition, 
interpretative regulations issued under 
section 6(b) of the Act establish that 
disclosure of certain information may 
be barred if the disclosure would not be 
fair in the circumstances. 16 CFR 
1101.33. Accordingly, issues of releasing 
additional information submitted pur-
suant to section 37 will also be evalu-
ated under the fairness provisions of 
section 6(b). Should the Commission 
receive a request for such information 
or contemplate disclosure on its own 
initiative, the manufacturer will be 
given an opportunity to present argu-
ments to the Commission why the in-
formation should not be disclosed, in-
cluding, if appropriate, why disclosure 
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of the information would be unfair in 
the circumstances. Among the factors 
the Commission will consider in evalu-
ating the fairness of releasing the in-
formation are the nature of the infor-
mation, the fact that it is an adjunct 
to a Congressional protected report, 
and whether the information in ques-
tion supports the conclusion that a sec-
tion 37 or 15(b), CPSA, report should 
have been filed earlier. 

(c) Section 6(e) imposes no confiden-
tiality requirements on information 
obtained by the Commission independ-
ently of a report pursuant to section 37. 
The provisions of section 6(b) govern 
the disclosure of such information. 

§ 1116.10 Restrictions on use of re-
ports. 

No member of the Commission, no of-
ficer or employee of the Commission, 
and no officer or employee of the De-
partment of Justice may use informa-
tion provided to the Commission under 
section 37 for any purpose other than 
to carry out the responsibilities of the 
Commission. 

§ 1116.11 Reports of civil actions under 
section 37 not admissions. 

Pursuant to section 37(d), 15 U.S.C. 
2084(d), the reporting of a civil action 
under section 37 shall not constitute an 
admission of— 

(a) An unreasonable risk of injury; 
(b) A defect in the consumer product 

which was the subject of the civil ac-
tion; 

(c) A substantial product hazard; 
(d) An imminent hazard; or 
(e) Any other liability under any 

statute or any common law. 

§ 1116.12 Commission response to sec-
tion 37 reports. 

Upon receipt of a section 37 report, 
the Commission will evaluate the in-
formation contained in the report and 
any relevant information contained in 
its files or data bases to determine 
what, if any, follow-up or remedial ac-
tion by the Commission is appropriate. 
If the Commission requires additional 
information, it will notify the manu-
facturer in writing of the specific infor-
mation to provide. In addition, the 
Commission will routinely review sec-
tion 37 reports to determine whether 

the reporting manufacturers have ful-
filled their obligations under both sec-
tions 37 and 15(b) in a timely manner. 
Such a review may also engender a re-
quest for additional information, in-
cluding the dates on which final orders 
were entered in each of the lawsuits re-
ported under section 37. The Commis-
sion will treat any subsequent submis-
sion of information by the manufac-
turer as a submission under section 
37(c)(2)(B) subject to the restrictions on 
public disclosure contained in sections 
6(a) and (b) of the Consumer Product 
Safety Act. 

PART 1117—REPORTING OF CHOK-
ING INCIDENTS INVOLVING 
MARBLES, SMALL BALLS, LATEX 
BALLOONS AND OTHER SMALL 
PARTS 

Sec. 
1117.1 Purpose. 
1117.2 Definitions. 
1117.3 Reportable information. 
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AUTHORITY: Section 102 of the Child Safety 
Protection Act (Pub. L. No. 103–267), section 
16(b), 15 U.S.C. 2065(b) and 5 U.S.C. 553. 

SOURCE: 60 FR 10493, Feb. 27, 1995, unless 
otherwise noted. 

§ 1117.1 Purpose. 
The purpose of this part is to set 

forth the Commission’s interpretative 
regulations for reporting of choking in-
cidents required by the Child Safety 
Protection Act. The statute requires 
that each manufacturer, distributor, 
retailer, and importer of a marble, 
small ball, or latex balloon, or a toy or 
a game that contains a marble, small 
ball, latex balloon, or other small part, 
shall report to the Commission any in-
formation obtained by such manufac-
turer, distributor, retailer, or importer 
which reasonably supports the conclu-
sion that an incident occurred in which 
a child (regardless of age) choked on 
such a marble, small ball, or latex bal-
loon or on a marble, small ball, latex 
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