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required for applications, the addi-
tional application should give facts or 
reasons showing why the applicant be-
lieves the procedure should be consid-
ered reliable with the fabric or gar-
ments involved, in view of the previous 
failure. 

(f) Commission criteria for evaluating 
applications. (1) The Assistant Execu-
tive Director for Compliance will ap-
prove the alternate laundering proce-
dure as equivalent to the laundering 
procedure specified in § 1616.5(c)(4)(ii) of 
the standard if testing from 20 speci-
mens laundered by the proposed alter-
nate procedure yields as many or more 
char lengths in excess of five inches as 
does testing from the twenty speci-
mens laundered by the 50-laundering 
cycle method prescribed in the stand-
ard. 

(2) If the alternate laundering proce-
dure yields fewer char lengths in excess 
of five inches than does the 50-wash 
and dry cycle, then the Assistant Exec-
utive Director for Compliance will not 
consider the alternate procedure to be 
equivalent, with the following excep-
tion: If the number of five-inch chars 
from the alternate procedure is within 
one of the number of five-inch chars 
obtained from the 50-cycle procedure, 
the applicant may repeat the original 
test with new specimens and if the 
combined results of both tests show the 
count of chars exceeding five inches 
from the alternate is equal to, or great-
er than, the count from the 50-wash 
cycle procedure, the Assistant Execu-
tive Director for Compliance will ap-
prove the alternate laundering proce-
dure. 

(g) Commission testing for compliance. 
(1) For the purpose of determining 
compliance with the standard, the 
Commission will rely on testing em-
ploying the laundering procedure now 
prescribed by § 1616.5(c)(4)(ii) of the 
standard. (15 U.S.C. 1193, 1194; 15 U.S.C. 
2079(b)). 

(2) The Commission may verify 
equivalency of any procedure sub-
mitted by independent testing and 
evaluation, by or on behalf of the Com-
mission. 

(h) Recordkeeping. The applicant must 
maintain a record of all applications 
filed with the Commission and of all 
equivalency tests for as long as the 

procedures to which they relate are in 
use and for three years thereafter. 

[42 FR 55892, Oct. 20, 1977, as amended at 65 
FR 12928, Mar. 10, 2000] 

§ 1616.35 Use of alternate apparatus, 
procedures, or criteria for testing 
under the standard. 

(a) The Standard for the Flamma-
bility of Children’s Sleepwear: Sizes 7 
through 14 (the Standard) requires 
every manufacturer, importer, and 
other person (such as a converter) ini-
tially introducing items subject to the 
Standard into commerce to group 
items into production units, and to 
test samples from each production 
unit. See 16 CFR 1616.4. The Standard 
prescribes an apparatus and procedure 
for performing tests of fabric and gar-
ments subject to its provisions. See 16 
CFR 1616.5. The Standard prescribes 
pass/fail criteria at 16 CFR 1616.3(b). 

(b) Section 1616.5(a) states that alter-
nate test apparatus may be used by 
persons or firms required to perform 
testing under the Standard ‘‘only with 
prior approval’’ of the Commission. 

(c)(1) By issuance of this § 1616.35, the 
Commission gives its approval to any 
person or firm desiring to use test ap-
paratus or procedures other than those 
prescribed by the Standard for pur-
poses of compliance with the Standard, 
if that person or firm has data or other 
information to demonstrate that a test 
utilizing such alternate apparatus or 
procedure is as stringent as, or more 
stringent than, a test utilizing the ap-
paratus and procedure specified in the 
Standard. The Commission considers a 
test utilizing alternate apparatus or 
procedures to be ‘‘as stringent as, or 
more stringent than’’ a test utilizing 
the apparatus and procedures specified 
in the standard, if when testing iden-
tical specimens, a test utilizing alter-
native apparatus or procedures yields 
failing results as often as, or more 
often than, a test utilizing the appa-
ratus and procedures specified in the 
standard. 

(2) The data or information required 
by this paragraph (c) of this section as 
a condition to the Commission’s ap-
proval of the use of alternate test appa-
ratus or procedures must be in the pos-
session of the person or firm desiring 
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to use such alternate apparatus or pro-
cedures before the alternate apparatus 
or procedures may be used for purposes 
of compliance with the standard. 

(3) The information required by this 
paragraph (c) of this section must be 
retained by the person or firm using 
the alternate test apparatus or proce-
dures for as long as that apparatus or 
procedure is used for purposes of com-
pliance with the standard, and for a pe-
riod of one year there after. 

(d) Written application to the Com-
mission is not required for approval of 
alternate test apparatus or procedures, 
and the Commission will not act on 
any individual written application for 
approval of alternate test apparatus or 
procedures. 

(e) Use of any alternate test appa-
ratus or procedures without the data or 
information required by paragraph (c), 
of this section, may result in violation 
of the Standard and section 3 of the 
Flammable Fabrics Act (15 U.S.C. 1192). 

(f) The Commission will test fabrics 
and garments subject to the standard 
for compliance with the requirements 
of the standard using the apparatus 
and procedures set forth in the stand-
ard. The Commission will consider any 
failing results from compliance testing 
as evidence of a violation of the stand-
ard and section 3 of the Flammable 
Fabrics Act (15 U.S.C. 1192). 

(Reporting requirements contained in para-
graph (c) were approved by the Office of Man-
agement and Budget under control number 
3041–0027) 

(Sec. 5, Pub. L. 90–189, 81 Stat. 569, 15 U.S.C. 
1194; Sec. 30(b), Pub. L. 92–573, 86 Stat. 1231, 
15 U.S.C. 2079(b)) 

[48 FR 21316, May 12, 1983] 

§ 1616.36 Use of alternate apparatus or 
procedures for tests for guaranty 
purposes. 

(a) Section 8(a) of the Flammable 
Fabrics Act (FFA, 15 U.S.C. 1197(a)) 
provides that no person shall be subject 
to criminal prosecution under section 7 
of the FFA (15 U.S.C. 1196) for a viola-
tion of section 3 of the FFA (15 U.S.C. 
1192) if that person establishes a guar-
anty received in good faith which 
meets all requirements set forth in sec-
tion 8 of the FFA. One of those require-
ments is that the guaranty must be 
based upon ‘‘reasonable and representa-

tive tests’’ in accordance with the ap-
plicable standard. 

(b) Section 1616.31(e) of the regula-
tions implementing the Standard for 
the Flammability of Children’s 
Sleepwear: Sizes 7 through 14 (the 
Standard) provides that for purposes of 
supporting guaranties issued in accord-
ance with section 8 of the FFA for 
items subject to the Standard, ‘‘rea-
sonable and representative tests’’ are 
tests ‘‘performed pursuant to any sam-
pling plan or authorized alternative 
sampling plan engaged in pursuant to 
the requirements of the Standard.’’ 

(c) At § 1616.35, the Commission has 
set forth conditions under which the 
Commission will approve the use of 
test apparatus or procedures other 
than those prescribed in the Standard 
for purposes of demonstrating compli-
ance with the requirements of the 
Standard. Any person or firm meeting 
the requirements of § 1616.35 for use of 
alternate test apparatus or procedure 
for compliance with the Standard may 
also use such alternate test apparatus 
or procedure under the same conditions 
for purposes of conducting ‘‘reasonable 
and representative tests’’ to support 
guaranties of items subject to the 
Standard, following any sampling plan 
prescribed by the Standard or any ap-
proved alternate sampling plan. 

(d) The Commission will test fabrics 
and garments subject to the Standard 
for compliance with the Standard using 
the apparatus and procedures set forth 
in the Standard. The Commission will 
consider any failing results from com-
pliance testing as evidence that the 
person or firm using alternate test ap-
paratus or procedures has furnished a 
false guaranty in violation of section 
8(b) of the FFA (15 U.S.C. 1197(b)). 

(Sec. 5, Pub. L. 90–189, 81 Stat. 569, 15 U.S.C. 
1194; Sec. 30(b), Pub. L. 92–573, 86 Stat. 1231, 
15 U.S.C. 2079(b)) 

[48 FR 21316, May 12, 1983] 

Subpart C—Interpretations and 
Policies 

AUTHORITY: Secs. 1–17, 67 Stat. 111–15, as 
amended, 81 Stat. 568–74; 15 U.S.C. 1191–1204. 
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