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* Unless you object within five (5) days, by
giving notice as provided in your customer
agreement after receipt of this disclosure,
[FCM] will assume your consent to the afore-
mentioned conditions.

(c) Exemption for foreign futures and
options brokers. Any person not located
in the United States, its territories or
possessions, who is otherwise required
in accordance with this part to be reg-
istered with the Commission as a fu-
tures commission merchant or as an
introducing broker will be exempt from
such registration, notwithstanding
that such person accepts orders for for-
eign futures and foreign options trans-
actions from authorized customers of a
registered futures commission mer-
chant that meets the requirements of
paragraph (b)(1) of this section, pro-
vided, that:

(1) The orders are executed for or on
behalf of the foreign futures and op-
tions customer omnibus account of a
registered futures commission mer-
chant;

(2) The person does not solicit or ac-
cept any money, securities or property
(or extend credit in lieu thereof) di-
rectly from any U.S. foreign futures
and options customer to margin, guar-
antee or secure any trades or contracts
that result or may result therefrom;
and

(3) The person is a foreign futures
and options broker, as defined by
§30.1(e).

(d) Exemption for foreign futures and
options brokers carrying a foreign futures
and options customer omnibus account.
Any person not located in the United
States, its territories or possessions,
who is otherwise required in accord-
ance with this part to be registered
with the Commission as a futures com-
mission merchant will be exempt from
such registration, notwithstanding
that such person:

(1) Carries the foreign futures and op-
tions customer omnibus account of a
futures commission merchant that
meets the requirements of paragraph
(b)(1) of this section,;

(2) Accepts orders for foreign futures
and foreign options transactions from
authorized customers for the execution
of the trades for or on behalf of the for-
eign futures and options customer om-
nibus account of a registered futures
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commission merchant either directly
or pursuant to a give-up arrangement;
and

(3) The person is a foreign futures
and options broker, as defined by
§30.1(e).

[65 FR 47280, Aug. 2, 2000]

APPENDIX A TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO
THE COMMISSION’S EXEMPTIVE AU-
THORITY UNDER §30.10 OF ITs
RULES

Part 30 of the Commission’s regulations es-
tablishes the regulatory structure governing
the offer and sale in the United States of fu-
tures and options contracts made or to be
made on or subject to the rules of a foreign
board of trade. Section 30.10 of these regula-
tions provides that, upon petition, the Com-
mission may exempt any person from any re-
quirement of this part. Specifically, section
30.10 states:

Any person adversely affected by any re-
quirement of this part may file a petition
with the Secretary of the Commission, which
petition must set forth with particularity
the reasons why that person believes that he
should be exempt from such requirement.
The Commission may, in its discretion,
grant such an exemption if that person dem-
onstrates to the Commission’s satisfaction
that the exemption is not otherwise contrary
to the public interest or to the purposes of
the provision from which exemption is
sought. The petition will be granted or de-
nied on the basis of the papers filed. The pe-
tition may be granted subject to such terms
and conditions as the Commission may find
appropriate.

As the provisions of this section make
clear, any person subject to regulation under
part 30 may petition the Commission for an
exemption. In adopting these regulations,
however, the Commission noted in particular
that persons located outside the United
States that solicit or accept orders directly
from United States customers for foreign fu-
tures or options transactions and that are
subject to a comparable regulatory scheme
in the country in which they are located
may apply under section 30.10 for exemption
from some or all of the requirements that
would otherwise be applicable to such per-
sons. This interpretative statement sets
forth the elements that the Commission in-
tends to evaluate in determining whether a
particular regulatory program may be found
to be comparable to the Commission’s pro-
gram.

The Commission wishes to emphasize, how-
ever, that this interpretative statement is
not all inclusive, and that information with
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respect to other aspects of a particular regu-
latory program may be submitted by a peti-
tioner or requested by the Commission. In
this connection, the Commission would have
broad discretion to determine that the poli-
cies of any program element generally are
met, notwithstanding the fact that the off-
shore program does not contain an element
identical to that of the Commission’s regu-
latory program and conversely may assess
how particular elements are in fact applied
by offshore authorities. Thus, for example, in
order to find that a particular program is
comparable, the regulations thereunder
would have to be applicable to all United
States customers, notwithstanding any ex-
emptions that might otherwise be available
to particular classes of customer located off-
shore. A petitioner, therefore, must set forth
with particularity the factual basis for a
finding of comparability and the reasons why
such policies and purposes are met, notwith-
standing differences of degree and kind in its
regulatory program.

No exemptions of a general nature will be
granted unless the persons to which the ex-
emption is to be applied consent to submit to
jurisdiction in the United States by desig-
nating an agent for service of process pursu-
ant to the provisions of rule 30.5 with respect
to any activities of such persons otherwise
subject to regulation under this part and to
notify the National Futures Association of
the commencement or termination of busi-
ness in the United States. In this connection,
to be exempted, such person must further
agree to respond to a request to confirm that
it continues to do business in the United
States.

Persons located outside the United States
may seek an exemption on their own behalf
or an exemption may be sought on a general
basis through the governmental agency re-
sponsible for the implementation and en-
forcement of the regulatory program in ques-
tion, or the self-regulatory organizations of
which such persons are members. The appro-
priate petitioner is a matter of judgment and
may be determined by the parties seeking
the exemption. The Commission, however,
notes that it will be able to address petitions
more efficiently if they are filed by the gov-
ernmental agency or self-regulatory organi-
zation responsible for the regulatory pro-
gram.

In this connection, as will be discussed in
more detail below, any exemption of a gen-
eral nature based on comparability will be
conditioned upon appropriate information
sharing arrangements between the Commis-
sion and the relevant governmental agency
and/or self-regulatory organization. Rep-
resentations from the appropriate govern-
mental agency with respect to the applica-
bility of any blocking statutes that may pre-
vent the sharing of information requested
under private arrangements would also be
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considered. Finally, in considering an ex-
emption request, the Commission will take
into account the extent to which United
States persons or contracts regulated by the
Commission are permitted to engage in fu-
tures-related activities or be offered in the
country from which an exemption is sought.

In the Commission’s review, the minimum
elements of a comparable regulatory pro-
gram would include: (1) Registration, author-
ization or other form of licensing, fitness re-
view or qualification of persons through
which customer orders are solicited and ac-
cepted; (2) minimum financial requirements
for those persons that accept customer
funds; (3) protection of customer funds from
misapplication; (4) recordkeeping and report-
ing requirements; (5) minimum sales prac-
tice standards, including disclosure of the
risks of futures and opotions transactions
and, in particular, the risk of transactions
undertaken outside the jurisdiction of do-
mestic law; and (6) compliance.

Qualification. Under domestic law, registra-
tion identifies to the Commission, the public
and other governmental agencies the indi-
viduals and entities that are properly au-
thorized to solicit and accept customer or-
ders and are in good standing. Equally im-
portant, the procedure provides the Commis-
sion, through the National Futures Associa-
tion, the opportunity to determine whether
applicants are unfit to deal with the public.
In this connection, the standards for deter-
mining whether a person through its prin-
cipals is fit for registration with the Com-
mission are set forth in section 8a(2)-8a(4) of
the Act. Timely access to information as to
a firm’s good standing and the application by
relevant authorities of membership and li-
censing criteria, as well as the criteria them-
selves, will be considered by the Commission
in assessing comparability.

Minimum Financial Requirements. Minimum
financial requirements for persons that han-
dle customer funds serve at least three crit-
ical functions. First, they provide a cushion
together with margin such that in the event
of a default of a customer, the losses of that
customer need not adversely affect the funds
held on behalf of other customers. Second,
they help ensure that the person has suffi-
cient funds to operate its business and,
therefore, is less likely to be tempted to mis-
apply customer funds for its own purposes.
Third, they ensure that the person holding
customer funds has some financial stake in
its business and, therefore, is serious in its
intent. In assessing comparability, capital
rules or their equivalent will be considered
together with any provisions made for insur-
ing customer losses, the scope of clearing
guarantees and segregation or customer
trust calculation and accounting require-
ments which, to the extent they cover under-
margined accounts, can provide significant
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protection of one customer from another
customer’s losses.

Customer Funds. The Act requires the strict
segregation of customer funds from those of
the person holding such funds. One of the
primary purposes of this requirement is to
prevent the misapplication of those funds for
purposes other than those intended by the
customer, which may affect not only the cus-
tomer but the market as a whole. The pur-
pose of segregation is also to identify cus-
tomer deposits as assets of the customer,
rather than the firm, in order that in bank-
ruptcy such funds are payable only to satisfy
the carrying firm’s obligations to such cus-
tomers and not other obligations of the firm.
In assessing comparability of protection of
customer funds, the Commission will con-
sider protections accorded customer funds in
a bankruptcy under applicable law, as well
as protection from fraud.

Recordkeeping and Reporting. Record-
keeping requirements have long been recog-
nized as the linchpin of the Commission’s
regulatory scheme. Reporting and record-
keeping requirements assist in determining
that a registrant is acting in accordance
with the provisions of the Act and the rules,
regulations and orders of the Commission
thereunder. Similarly, reporting require-
ments ensure that customers are timely ad-
vised of the transactions that have been exe-
cuted on their behalf, thus ensuring that
they are aware of their positions in the mar-
kets and may object to any transactions
that they believe are in error. The Commis-
sion will consider the types of records main-
tained, the ability through those records to
trace funds and transactions, and the period
of retention and accessibility of records
under the information sharing arrangements
discussed below in considering com-
parability.

Sales Practice Standards. In 1982, Congress
reaffirmed the importance of minimum sales
practice standards to protect customers from
fraud or misrepresentation by requiring any
futures association registered by the Com-
mission to adopt and enforce rules governing
the sales practices of its members. The Com-
mission has consistently provided that writ-
ten disclosure of the risks of futures and op-
tions trading is essential to ensure that po-
tential customers are aware of these risks
and are not otherwise misled and that other
appropriate disclosure is made. The Commis-
sion will review the type and manner of dis-
closure given and the mechanisms for assur-
ing the disclosure requirements are met and,
in particular, the treatment of discretionary
accounts for which, for example, Commission
rule 166.2 requires particularized documenta-
tion of intent to confer discretion in the case
of foreign futures and options transactions.

Compliance. Finally, in assessing com-
parability of a program, the Commission will
examine the procedures employed by the

Pt. 30, App. A

governmental authority or the appropriate
self-regulatory organization to audit for
compliance with, and to take action as ap-
propriate against those persons that violate,
the requirements of that program.

Information Sharing. As noted above, any
exemption of a general nature would also re-
quire an information sharing arrangement
between the Commission and the appropriate
governmental or self-regulatory organiza-
tion to ensure Commission access to infor-
mation on an as needed basis as may be nec-
essary to fulfill its regulatory responsibil-
ities. The information subject to these ar-
rangements generally would be of a type nec-
essary in the first instance to monitor do-
mestic markets and to protect domestic cus-
tomers trading on foreign markets.

Firm-specific information that is poten-
tially relevant to protection of domestic cus-
tomers engaged in foreign transactions could
include the following: (1) Registration quali-
fication status; (2) names of principals; (3)
current capital; (4) location of customer
funds; (5) address of main office and
branches; (6) exchange and self-regulatory
organization memberships; (7) the existence
of any derogatory information such as that
required to be disclosed on the Commission’s
Form 7-R; (8) notice of limitations imposed
on activities; (9) notice of undersegregation
or undercapitalization; (10) notice of misuse
of customer funds; and (11) notice of sanc-
tions or of expulsion from exchange or self-
regulatory organization membership. The
Commission believes that much of the above
information would be public in the ordinary
course in most jurisdictions. From time to
time, the Commission also may need imme-
diate access to financial information con-
cerning risks posed to domestic firms by the
carrying of foreign positions.

In addition to information that relates to
the financial stability and creditworthiness
of the firm, the Commission should have ac-
cess to transaction-specific information that
confirms the execution of orders and prices
and facilitates tracing of customer funds.
Such data could include records reflecting:
(1) That an order has been received by a firm
on behalf of one or more United States cus-
tomers; (2) that an order has been executed
on an exchange on behalf of one or more
United States customers; (3) that funds to
margin, guarantee or secure United States
customer transactions have been received by
a firm and deposited in an appropriate depos-
itory; and (4) the price at which a trans-
action was executed and general access to
pricing information.

Again, such information is likely to be
maintained in the ordinary course of busi-
ness. Tracing of customer funds would be
most essential in cases of insolvency where
repatriation of funds is at issue.

The Commission may also seek relevant
position data information, including the
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identity of the position holder and related
positions, in connection with surveillance of
a potential ‘““market disruption.”” This is par-
ticularly true in the case of integrated mar-
kets.

The Commission wishes to emphasize that
the information sharing arrangements dis-
cussed herein are not necessarily a sub-
stitute for, nor would they preclude, a more
formal agreement or arrangement with re-
spect to the sharing of information.

Marketing Activities by Firms Granted Rule
30.10 Relief

FR date and citation: November 3, 1992, 57
FR 49644; August 17, 1994, 59 FR 42158.

[52 FR 28998, Aug. 5, 1987, as amended at 59
FR 42158, Aug. 17, 1994]

APPENDIX B TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO
THE SECURED AMOUNT REQUIREMENT
SET FORTH IN §30.7

1. Rule 30.7 requires FCMs who accept
money, securities or property from foreign
futures and foreign options customers to
maintain in a separate account or accounts
such money, securities and property in an
amount at least sufficient to cover or satisfy
all of its current obligations to those cus-
tomers.! This amount is denominated as the
“foreign futures or foreign options secured
amount” and that term is defined in Rule
1.3(rr). The separate accounts must be main-
tained under an account name that clearly
identifies the funds as belonging to foreign
futures and foreign options customers at a
depository that meets the requirements of
Rule 30.7(c). Further, each FCM must obtain
and retain in its files for the period provided
in Rule 1.31 an acknowledgment from the de-
pository that the depository was informed

1“Foreign futures or foreign options cus-
tomer” means ‘“‘any person located in the
United States, its territories or possessions
who trades in foreign futures or foreign op-
tions: Provided, That an owner or holder of a
proprietary account as defined in paragraph
(y) of [Rule 1.3] shall not be deemed to be a
foreign futures or foreign options customer
within the meaning of [Rules 30.6 and 30.7].””
Rule 30.1(c). “Foreign futures’ means ‘‘any
contract for the purchase or sale of any com-
modity for future delivery made, or to be
made, on or subject to the rules of any for-
eign board of trade.”” Rule 30.1(a). ‘“Foreign
option” means ‘‘any transaction or agree-
ment which is or is held out to be of the
character of, or is commonly known to the
trade as, an ‘option,” ‘privilege,” ‘indemnity,’
‘bid,” ‘offer,” ‘put,” ‘call,” ‘advance guaranty,’
or ‘decline guaranty,” made or to be made on
or subject to the rules of any foreign board
of trade.” Rule 30.1(b).

17 CFR Ch. | (4-1-10 Edition)

that such money, securities or property are
held for or on behalf of foreign futures and
foreign options customers and are being held
in accordance with the provisions of these
regulations.

2. In a series of orders issued pursuant to
Rule 30.10, the Commission required that cer-
tain foreign firms exempt from registration
as FCMs essentially comply with the stand-
ards of Rule 30.7.2 Specifically, the Commis-
sion stated that ‘“‘[the secured amount] re-
quirement is intended to ensure that funds
provided by U.S. customers for foreign fu-
tures and options transactions, whether held
at a U.S. FCM under Rule 30.7(c) or a firm
exempted from registration as an FCM under
CFTC Rule 30.10, will receive equivalent pro-
tection at all intermediaries and exchange
clearing organizations.””3 The Commission

2Under Rule 30.10, the Commission may ex-
empt a foreign firm acting in the capacity of
an FCM from registration under the Com-
modity Exchange Act (‘“‘Act’”) and compli-
ance with certain Commission rules based
upon the firm’s compliance with comparable
regulatory requirements imposed by the
firm’s home-country regulator or self-regu-
latory organization (‘“SRO’’). Once the Com-
mission determines that the foreign jurisdic-
tion’s regulatory structure offers comparable
regulatory oversight, the Commission may
issue an Order granting general relief subject
to certain conditions. Firms seeking con-
firmation of relief (referred to herein as
“Rule 30.10 firms’’) must make certain rep-
resentations set forth in the Rule 30.10 order
issued to the regulator or SRO from the
firm’s home country. For a list of those for-
eign regulators and SROs that have been
issued a Rule 30.10 order, see appendix C to
part 30. In certain cases, where a foreign reg-
ulator or SRO has requested that firms sub-
ject to its jurisdiction be granted broader re-
lief to engage in transactions on exchanges
other than in its home jurisdiction (referred
to herein as ‘‘expanded relief’’), the relief has
been granted where the relevant authority
has represented that it will monitor its firms
for compliance with the terms of the order in
connection with such offshore transactions.
Although Rule 30.10 orders generally exempt
foreign intermediaries from compliance with
the secured amount requirement under Rule
30.7, firms seeking confirmation of the ex-
panded relief must represent that, with re-
spect to transactions entered into on behalf
of U.S. customers on any non-U.S. exchange
located outside their home country, they
will treat U.S. customer funds in a manner
consistent with the provisions of Rule 30.7.
For the most recent order granting expanded
relief, see 64 FR 50248 (September 16, 1999)
(Singapore Exchange Derivatives Trading
Limited).

364 FR 50248, 50251, n.19 (emphasis added).
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