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parties are not in agreement and con-
cerning which oral evidence is to be in-
troduced. Unless material facts are in 
dispute, oral hearing will not be held. 

(h) Subsequent procedure. Post-hear-
ing procedures shall be the same as 
those in proceedings in which the 
shortened procedures have not been fol-
lowed. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 64 FR 30903, June 9, 
1999] 

§ 10.93 Obtaining default order. 
When a respondent has failed to (a) 

file an answer as provided in § 10.23 of 
these rules or (b) failed to appear or 
file a notice of appearance as provided 
in § 10.62 of these rules or (c) failed to 
file a statement under the shortened 
procedures as provided in § 10.92 of 
these rules, the Division of Enforce-
ment may move the Administrative 
Law Judge to enter findings and con-
clusions and a default order against 
that respondent based upon the mat-
ters set forth in the complaint, which 
shall be deemed to be true for purposes 
of this determination. 

§ 10.94 Setting aside of default. 
In order to prevent injustice and on 

such conditions as may be appropriate, 
(a) the Commission may at any time 
set aside a default order obtained under 
§ 10.93; and (b) the Administrative Law 
Judge may set aside a default order ob-
tained under § 10.93 at any time prior to 
filing of his initial decision in a pro-
ceeding in which there are remaining 
respondents. Any motion to set aside a 
default shall be made within a reason-
able time, and shall state the reasons 
for the failure to file or appear and 
specify the nature of the proposed de-
fense in the proceeding. 

Subpart H—Appeals to the 
Commission; Settlements 

§ 10.101 Interlocutory appeals. 
Interlocutory review by the Commis-

sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought 
in accordance with the following proce-
dures: 

(a) Scope of review. The Commission 
will not review a ruling of the Adminis-

trative Law Judge prior to the Com-
mission’s consideration of the entire 
proceeding in the absence of extraor-
dinary circumstances. An interlocu-
tory appeal may be permitted, in the 
discretion of the Commission, under 
the following circumstances: 

(1) Appeal from an adverse ruling 
pursuant to § 10.8(b) on a motion to dis-
qualify an Administrative Law Judge; 

(2) Appeal from a ruling pursuant to 
§ 10.11(b) suspending an attorney from 
participation in a particular pro-
ceeding. 

(3) Appeal from a ruling pursuant to 
§§ 10.33 and 10.34 denying intervention 
or limited participation; 

(4) Appeal from a ruling pursuant to 
§ 10.68(b) requiring the appearance of an 
officer or employee of the Commission 
or another government agency or the 
production of Commission records; 

(5) Upon a determination by the Ad-
ministrative Law Judge, certified to 
the Commission either in writing or on 
the record, that 

(i) A ruling sought to be appealed in-
volves a controlling question of law or 
policy; 

(ii) An immediate appeal may mate-
rially advance the ultimate resolution 
of the issues in the proceeding; and 

(iii) Subsequent reversal of the ruling 
would cause unnecessary delay or ex-
pense to the parties. 

(b) Procedure to obtain interlocutory re-
view—(1) In general. An application for 
interlocutory review may be filed with-
in five days after notice of the Admin-
istrative Law Judge’s ruling on a mat-
ter described in paragraphs (a)(1), 
(a)(2), (a)(3) or (a)(4) of this section, ex-
cept if a request for certification under 
paragraph (a)(5) of this section has 
been filed with the Administrative Law 
Judge within five days after notice of 
the Administrative Law Judge’s ruling 
on the matter. If a request for certifi-
cation has been filed, an Application 
for interlocutory review under para-
graphs (a)(1) through (a)(5) of this sec-
tion may be filed within five days after 
notification of the Administrative Law 
Judge’s ruling on such request. 

(2) An application for review shall: 
(i) Designate the ruling or part there-

of from which appeal is being taken; 
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(ii) Present the points of fact and law 
relied upon in support of the position 
taken; and 

(iii) Not exceed 15 pages. 
(3) Any party that opposes the appli-

cation may file a response, not to ex-
ceed 15 pages, within five days after 
service of the application. 

(4) The Commission will determine 
whether to grant a review based upon 
the application for review and the re-
sponse thereto, without oral argument 
or further written presentation, unless 
the Commission shall otherwise direct. 

(c) Proceedings not stayed. The filing 
of an application for review and the 
grant of review shall not stay pro-
ceedings before an Administrative Law 
Judge unless the Administrative Law 
Judge or the Commission shall so 
order. The Commission will not con-
sider a motion for a stay unless the 
motion shall have first been made to 
the Administrative Law Judge and de-
nied. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55794, Oct. 19, 1998; 64 FR 30903, June 9, 
1999] 

§ 10.102 Review of initial decisions. 
(a) Notice of appeal—(1) In general. 

Any party to a proceeding may appeal 
to the Commission an initial decision 
or a dismissal or other final disposition 
of the proceeding by the Administra-
tive Law Judge as to any party. The 
appeal shall be initiated by serving and 
filing with the Proceedings Clerk a no-
tice of appeal within 15 days after serv-
ice of the initial decision or other 
order terminating the proceeding; 
where service of the initial decision or 
other order terminating the proceeding 
is effected by mail or commercial car-
rier, the time within which the party 
served may file a notice of appeal shall 
be increased by 3 days. 

(2) Cross appeals. If a timely notice of 
appeal is filed by one party, any other 
party may file a notice of appeal with-
in 15 days after service of the first no-
tice or within 15 days after service of 
the initial decision or other order ter-
minating the proceeding, whichever is 
later. 

(3) Confirmation of filing. The Pro-
ceedings Clerk shall confirm the filing 
of a notice of appeal by mailing a copy 
thereof to each other party. 

(b) Briefs: Time for filing. The appeal 
shall be perfected through the filing of 
an appeal brief. 

(1) Appeal brief. The appeal brief shall 
be filed within 30 days after filing of 
the notice of appeal. 

(2) Answering brief. Within 30 days 
after service of the appeal brief upon 
any other party that party may file an 
answering brief. 

(3) Reply brief. Within 14 days after 
service of an answering brief, the party 
that filed the first brief may file a 
reply brief. 

(4) No further briefs shall be per-
mitted, unless so ordered by the Com-
mission on its own motion. 

(5) Cross appeals. In the event that 
any party files a notice of cross appeal 
pursuant to paragraph (a)(2) of this sec-
tion, the Commission shall, to the ex-
tent practicable, adjust the briefing 
schedule and any page limitations oth-
erwise applicable under this section so 
as to accommodate consolidated brief-
ing by the parties. 
If the appeal brief is not filed within 
the time specified the opposing party 
may move for dismissal of the appeal. 

(c) Briefs: Number of copies. An origi-
nal and 10 copies of all briefs submitted 
under this section shall be filed with 
the Proceedings Clerk. 

(d) Briefs: Content and form. (1) The 
appeal brief should include, in the 
order indicated: 

(i) A statement of the issues pre-
sented for review. 

(ii) A statement of the case. The 
statement shall first indicate briefly 
the nature of the case. There shall fol-
low a statement of the facts relevant 
to the issues presented for review, with 
appropriate references to the record. 

(iii) An argument. The argument 
may be preceded by a summary. The 
argument shall contain the conten-
tions of the party to the appeal with 
respect to the issues presented, and the 
reasons therefor, and citations to sup-
porting authorities, statutes and parts 
of the record. 

(iv) A conclusion stating the precise 
relief sought. 

(2) The answering brief generally 
shall follow the same style as pre-
scribed for the appeal brief but may 
omit a statement of the issues or of the 
case if the party does not dispute the 
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