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(9) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process, alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form;

(10) If cash settled; all provisions re-
lated to the definition, composition,
calculation and revision of the cash
settlement price or index; and

(11) Payment or collection of com-
modity option premiums or margins.

[71 FR 1967, Jan. 12, 2006, as amended at 73
FR 8604, Feb. 14, 2008; 74 FR 12202, Mar. 23,
2009]

§40.2 Listing and accepting products
for trading or clearing by -certifi-
cation.

(@) Unless permitted otherwise by
§37.7 of this chapter, a designated con-
tract market or a registered deriva-
tives transaction execution facility
must comply with the submission re-
quirements of this section prior to list-
ing a product for trading that has not
been approved under §40.3 of this chap-
ter or that remains dormant subse-
quent to being submitted under this
section or approved under §40.3 of this
chapter. A registered derivatives clear-
ing organization must comply with the
submission requirements of this sec-
tion prior to accepting for clearing a
product that is not traded on a des-
ignated contract market, derivatives
transaction execution facility or de-
rivatives clearing organization and has
not been approved for clearing under
§40.5 of this chapter or that remains
dormant subsequent to being sub-
mitted under this section or approved
under §40.5 of this chapter. A submis-
sion shall comply with the following
conditions:

(1) The designated contract market
or derivatives transaction execution
facility has filed its submission elec-
tronically in a format specified by the
Secretary of the Commission with the
Secretary of the Commission at
submissions@cftc.gov, the relevant
branch chief at the regional office hav-
ing local jurisdiction over the reg-
istered entity, and, for filings sub-
mitted by a designated contract mar-
ket or registered derivatives trans-
action execution facility, the Division
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of Market Oversight at
DMOSubmissions@cftc.gov;

(2) The Commission has received the
submission at its headquarters by the
open of business on the business day
preceding the product’s listing or ac-
ceptance for clearing; and

(3) The submission includes:

(i) A copy of the submission cover
sheet in accordance with the instruc-
tions in appendix D to this part;

(i) A copy of the product’s rules, in-
cluding all rules related to its terms
and conditions, or the rules estab-
lishing the terms and conditions of the
listed product that make it acceptable
for clearing;

(iii) The intended listing date; and

(iv) A certification by the designated
contract market or derivatives trans-
action execution facility that the prod-
uct to be listed complies with the Act
and regulations thereunder.

(v) A request for confidential treat-
ment as permitted under the proce-
dures of 40.8.

(b) A registered entity shall provide,
if requested by Commission staff, addi-
tional evidence, information or data
relating to whether any contract
meets, initially or on a continuing
basis, any of the requirements of the
Act or Commission rules or policies
thereunder which may be beneficial to
the Commission in conducting a due
diligence assessment of the product
and the entity’s compliance with these
requirements.

(c) Stay. The Commission may stay
the listing of a contract pursuant to
paragraph (a) of this section during the
pendency of Commission proceedings
for filing a false certification or to
alter or amend the contract terms and
conditions pursuant to Section 8a(7) of
the Act. The decision to stay the list-
ing of a contract in such circumstances
shall not be delegable to any employee
of the Commission.

[71 FR 1968, Jan. 12, 2006, as amended at 73
FR 8605, Feb. 14, 2008; 74 FR 12202, Mar. 23,
2009; 74 FR 17394, Apr. 15, 2009]

§40.3 Voluntary submission of new
products for Commission review
and approval.

(a) Request for approval. Pursuant to
Section 5c(c) of the Act and §§37.7 and
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38.4 of this chapter, a designated con-
tract market or registered derivatives
transaction execution facility may re-
quest that the Commission approve a
new or dormant product prior to listing
the product for trading, or if initially
submitted under §40.2 of this chapter,
subsequent to listing the product for
trading. A submission requesting ap-
proval shall:

(1) Be filed electronically with the
Secretary of the Commission and at
the regional office of the Commission
having local jurisdiction over the sub-
mitting designated contract market or
registered derivatives transaction exe-
cution facility in a format specified by
the Secretary of the Commission;

(2) Include a copy of the submission
cover sheet in accordance with the in-
structions in appendix D to this part;

(3) Include a copy of the rules that
set forth the contract’s terms and con-
ditions;

(4) Comply with the requirements of
appendix A to this part—Guideline No.
1. To demonstrate compliance, the sub-
mission shall include:

(i) An explanation, if not self-evident
from the rules, as to how the specific
terms and conditions satisfy the ac-
ceptable practices set forth in Guide-
line No. 1, appendix A to part 40. This
information may be provided in nar-
rative form or by completion of the ap-
plicable chart.

(ii) For physical delivery contracts,
an explanation as to how the terms and
conditions as a whole will result in a
deliverable supply such that the con-
tract will not be conducive to price ma-
nipulation or distortion and that the
deliverable supply reasonably can be
expected to be available to short trad-
ers and salable by long traders at its
market value in normal cash mar-
keting channels.

(iii) For cash settled contracts, an
explanation as to how the cash settle-
ment of the contract is at a price re-
flecting the underlying cash market,
will not be subject to manipulation or
distortion, and is based on a cash price
series that is reliable, acceptable, pub-
licly available and timely.

(iv)(A) A brief description of the cash
market for the commodity, instru-
ment, index or interest that underlies
the contract. The description may in-
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clude materials prepared by the des-
ignated contract market or registered
derivatives transaction execution facil-
ity, existing studies by industry trade
groups, academics, governmental bod-
ies or other entities, reports of consult-
ants, or other materials, which provide
a description of the underlying cash
market.

(B) The cash market description
may, however, be confined only to
those aspects relevant to particular
term(s) or condition(s) that differ from
an existing contract, where a contract
based on the same, or a closely related,
commodity is already listed for trading
and is not dormant.

(5) Describe any agreements or con-
tracts entered into with other parties
that enable the designated contract
market or derivatives transaction exe-
cution facility to carry out its respon-
sibilities.

(6) Include the certifications required
in §41.22 for product approval of a com-
modity that is a security future or a
security futures product as defined in
Sections la(3l) or 1a(32) of the Act, re-
spectively;

(7) Include a request for confidential
treatment as permitted under the pro-
cedures of §40.8.

(8) Include the filing fee required
under appendix B to this part; and

(9) Include, if requested by Commis-
sion staff, additional evidence, infor-
mation or data relating to whether the
contract meets, initially or on a con-
tinuing basis, any of the specific re-
quirements of the Act, or any other re-
quirement for designation under the
Act or Commission regulations or poli-
cies thereunder.

(b) Forty-five day review. All products
submitted for Commission approval
under this paragraph shall be deemed
approved by the Commission forty-five
days after receipt by the Commission,
or at the conclusion of such extended
period as provided under paragraph (c)
of this section, unless notified other-
wise within the applicable period, if:

(1) The submission complies with the
requirements of paragraph (a) of this
section; and

(2) The submitting entity does not
amend the terms or conditions of the
product or supplement the request for
approval, except as requested by the
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Commission or for correction of typo-
graphical errors, renumbering or other
such nonsubstantive revisions, during
that period. Any voluntary, sub-
stantive amendment by the submitting
entity will be treated as a new submis-
sion under this section.

(c) Extension of time. The Commission
may extend the forty-five day review
period in paragraph (b) of this section
for:

(1) An additional forty-five days, if
the product raises novel or complex
issues that require additional time for
review or is of major economic signifi-
cance, in which case, the Commission
would notify the submitting designated
contract market or registered deriva-
tives transaction execution facility
within the initial forty-five day review
period and would briefly describe the
nature of the specific issues for which
additional time for review would be re-
quired; or

(2) Such extended period as the sub-
mitting designated contract market or
registered derivatives transaction exe-
cution facility so instructs the Com-
mission in writing.

(d) Notice of non-approval. The Com-
mission at any time during its review
under this section may notify the sub-
mitting entity that it will not, or is
unable to, approve the product or in-
strument. This notification will briefly
specify the nature of the issues raised
and the specific provision of the Act or
regulations, including the form or con-
tent requirements of paragraph (a) of
this section, that the product would
violate, appears to violate or the viola-
tion of which cannot be ascertained
from the submission.

(e) Effect of non-approval. (1) Notifica-
tion to a submitting entity under para-
graph (d) of this section of the Commis-
sion’s refusal to approve a product or
instrument does not prejudice the enti-
ty from subsequently submitting a re-
vised version of the product or instru-
ment for Commission approval or from
submitting the product or instrument
as initially proposed pursuant to a sup-
plemented submission.

(2) Notification to a submitting reg-
istered entity under paragraph (d) of
this section of the Commission’s re-
fusal to approve a product shall be pre-
sumptive evidence that the entity may
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not truthfully certify under §40.2 that
the same, or substantially the same,
product does not violate the Act or reg-
ulations thereunder.

[66 FR 42283, Aug. 10, 2001, as amended at 67
FR 62879, Oct. 9, 2002; 69 FR 67505, Nov. 18,
2004; 71 FR 1968, Jan. 12, 2006; 73 FR 8605, Feb.
14, 2008; 74 FR 12202, Mar. 23, 2009; 74 FR 17394,
Apr. 15, 2009]

§40.4 Amendments to terms or condi-
tions of enumerated agricultural
contracts.

(a) Notwithstanding the provisions of
this part, a designated contract market
must submit for Commission approval
under the procedures of §40.5, prior to
its implementation, any rule or dor-
mant rule that, for a delivery month
having open interest, would materially
change a term or condition, as defined
in §40.1(i), of a contract for future de-
livery in an agricultural commodity
enumerated in Section la(4) of the Act,
or of an option on such a contract or
commodity.

(b) The following rules or rule
amendments are not material changes
and, except as provided in paragraph
(b)(9) of this section, may be reported
to the Commission pursuant to the pro-
visions of §40.6(c):

(1) Changes in trading hours;

(2) For each delivery location,
changes in lists of approved delivery
facilities and delivery service pro-
viders, including weighmasters and in-
spectors, pursuant to previously set
standards or criteria;

(3) Changes to terms and conditions
of options on futures other than those
relating to last trading day, expiration
date, option strike price delistings, and
speculative position limits;

(4) Reductions in the minimum price
fluctuation (or ““‘tick™);

(5) Changes required to comply with
a binding order of a court of competent
jurisdiction, or of a rule, regulation or
order of the Commission or of another
federal regulatory authority;

(6) Corrections of typographical er-
rors, renumbering, periodic routine up-
dates to identifying information about
approved entities and other such non-
substantive revisions of a product’s
terms and conditions that have no ef-
fect on the economic characteristics of
the product;
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