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filed within 30 days after the date open-
ing briefs are due. Reply briefs shall be 
filed within 14 days after the date oppo-
sition briefs are due. No briefs in addi-
tion to those specified in the briefing 
schedule order may be filed except with 
leave of the Commission. The briefing 
schedule order shall be issued: 

(1) At the time the Commission or-
ders review on its own initiative pursu-
ant to §§ 201.411 or 201.421, or orders in-
terlocutory review on its own motion 
pursuant to § 201.400(a); or 

(2) Within 21 days, or such longer 
time as provided by the Commission, 
after: 

(i) The last day permitted for filing a 
petition for review pursuant to 
§ 201.410(b) or a brief in opposition to a 
petition for review pursuant to 
§ 201.410(d); 

(ii) Receipt by the Commission of an 
index to the record of a determination 
of a self-regulatory organization filed 
pursuant to § 201.420(d); 

(iii) Receipt by the Commission of an 
index to the record of a determination 
by the Board filed pursuant to 
§ 201.440(d); 

(iv) Receipt by the Commission of the 
mandate of a court of appeals with re-
spect to a judicial remand; or 

(v) Certification of a ruling for inter-
locutory review pursuant to § 201.400(c). 

(b) Contents of briefs. Briefs shall be 
confined to the particular matters at 
issue. Each exception to the findings or 
conclusions being reviewed shall be 
stated succinctly. Exceptions shall be 
supported by citation to the relevant 
portions of the record, including ref-
erences to the specific pages relied 
upon, and by concise argument includ-
ing citation of such statutes, decisions 
and other authorities as may be rel-
evant. If the exception relates to the 
admission or exclusion of evidence, the 
substance of the evidence admitted or 
excluded shall be set forth in the brief, 
in an appendix thereto, or by citation 
to the record. Reply briefs shall be con-
fined to matters in opposition briefs of 
other parties. 

(c) Length limitation. Except with 
leave of the Commission, opening and 
opposition briefs shall not exceed 14,000 
words and reply briefs shall not exceed 
7,000 words, exclusive of pages con-
taining the table of contents, table of 

authorities, and any addendum that 
consists solely of copies of applicable 
cases, pertinent legislative provisions 
or rules, and exhibits. The number of 
words shall include pleadings incor-
porated by reference. Motions to file 
briefs in excess of these limitations are 
disfavored. 

(d) Certificate of compliance. An open-
ing or opposition brief that does not 
exceed 30 pages in length, exclusive of 
pages containing the table of contents, 
table of authorities, and any addendum 
that consists solely of copies of appli-
cable cases, pertinent legislative provi-
sions, or rules and exhibits, but inclu-
sive of pleadings incorporated by ref-
erence, is presumptively considered to 
contain no more than 14,000 words. A 
reply brief that does not exceed 15 
pages in length, exclusive of pages con-
taining the table of contents, table of 
authorities, and any addendum that 
consists solely of copies of applicable 
cases, pertinent legislative provisions, 
or rules and exhibits, but inclusive of 
pleadings incorporated by reference, is 
presumptively considered to contain no 
more than 7,000 words. Any brief that 
exceeds these page limits must include 
a certificate by the party’s representa-
tive, or an unrepresented party, stating 
that the brief complies with the length 
limitation set forth in § 201.450(c) and 
stating the number of words in the 
brief. The person preparing the certifi-
cate may rely on the word count of the 
word-processing system used to prepare 
the brief. 

[60 FR 32796, June 23, 1995, as amended at 68 
FR 35789, June 17, 2003; 69 FR 13180, Mar. 19, 
2004] 

§ 201.451 Oral argument before the 
Commission. 

(a) Availability. The Commission, on 
its own motion or the motion of a 
party or any other aggrieved person en-
titled to Commission review, may 
order oral argument with respect to 
any matter. Motions for oral argument 
with respect to whether to affirm all or 
part of an initial decision by a hearing 
officer shall be granted unless excep-
tional circumstances make oral argu-
ment impractical or inadvisable. The 
Commission will consider appeals, mo-
tions and other matters properly before 
it on the basis of the papers filed by 
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the parties without oral argument un-
less the Commission determines that 
the presentation of facts and legal ar-
guments in the briefs and record and 
the decisional process would be signifi-
cantly aided by oral argument. 

(b) Procedure. Requests for oral argu-
ment shall be made by separate motion 
accompanying the initial brief on the 
merits. The Commission shall issue an 
order as to whether oral argument is to 
be heard, and if so, the time and place 
therefor. If oral argument is granted, 
the time fixed for oral argument shall 
be changed only by written order of the 
Commission, for good cause shown. The 
order shall state at whose request the 
change is made and the reasons for any 
such changes. No visual aids may be 
used at oral argument unless copies 
have been provided to the Commission 
and all parties at least five business 
days before the argument is to be held. 

(c) Time allowed. Unless the Commis-
sion orders otherwise, not more than 
one half-hour per side will be allowed 
for oral argument. The Commission 
may, in its discretion, determine that 
several persons have a common inter-
est, and that the interests represented 
will be considered a single side for pur-
poses of allotting time for oral argu-
ment. Time will be divided equally 
among persons on a single side, pro-
vided, however, that by mutual agree-
ment they may reallocate their time 
among themselves. A request for addi-
tional time must be made by motion 
filed reasonably in advance of the date 
fixed for argument. 

(d) Participation of Commissioners. A 
member of the Commission who was 
not present at the oral argument may 
participate in the decision of the pro-
ceeding, provided that the member has 
reviewed the transcript of such argu-
ment prior to such participation. The 
decision shall state whether the re-
quired review was made. 

[60 FR 32796, June 23, 1995, as amended at 69 
FR 13180, Mar. 19, 2004] 

§ 201.452 Additional evidence. 
Upon its own motion or the motion 

of a party, the Commission may allow 
the submission of additional evidence. 
A party may file a motion for leave to 
adduce additional evidence at any time 
prior to issuance of a decision by the 

Commission. Such motion shall show 
with particularity that such additional 
evidence is material and that there 
were reasonable grounds for failure to 
adduce such evidence previously. The 
Commission may accept or hear addi-
tional evidence, may remand the pro-
ceeding to a self-regulatory organiza-
tion, or may remand or refer the pro-
ceeding to a hearing officer for the tak-
ing of additional evidence, as appro-
priate. 

§ 201.460 Record before the Commis-
sion. 

The Commission shall determine 
each matter on the basis of the record. 

(a) Contents of the record. (1) In pro-
ceedings for final decision before the 
Commission other than those review-
ing a determination by a self-regu-
latory organization, the record shall 
consist of: 

(i) All items part of the record below 
in accordance with § 201.350; 

(ii) Any petitions for review, cross- 
petitions or oppositions; and 

(iii) All briefs, motions, submissions 
and other papers filed on appeal or re-
view. 

(2) In a proceeding for final decision 
before the Commission reviewing a de-
termination by a self-regulatory orga-
nization, the record shall consist of: 

(i) The record certified pursuant to 
§ 201.420(d) by the self-regulatory orga-
nization; 

(ii) Any application for review; and 
(iii) Any submissions, moving papers, 

and briefs filed on appeal or review. 
(3) In a proceeding for final decision 

before the Commission reviewing a de-
termination of the Board, the record 
shall consist of: 

(i) The record certified pursuant to 
§ 201.440(d) by the Board; 

(ii) Any application for review; and 
(iii) Any submissions, moving papers, 

and briefs filed on appeal or review. 
(b) Transmittal of record to Commission. 

Within 14 days after the last date set 
for filing briefs or such later date as 
the Commission directs, the Secretary 
shall transmit the record to the Com-
mission. 

(c) Review of documents not admitted. 
Any document offered in evidence but 
excluded by the hearing officer or the 
Commission and any document marked 
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