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Securities and Exchange Commission § 201.630 

RULES REGARDING DISGORGEMENT AND 
PENALTY PAYMENTS 

§ 201.600 Interest on sums disgorged. 
(a) Interest required. Prejudgment in-

terest shall be due on any sum required 
to be paid pursuant to an order of 
disgorgement. The disgorgement order 
shall specify each violation that forms 
the basis for the disgorgement ordered; 
the date which, for purposes of calcu-
lating disgorgement, each such viola-
tion was deemed to have occurred; the 
amount to be disgorged for each such 
violation; and the total sum to be dis-
gorged. Prejudgment interest shall be 
due from the first day of the month fol-
lowing each such violation through the 
last day of the month preceding the 
month in which payment of 
disgorgement is made. The order shall 
state the amount of prejudgment inter-
est owed as of the date of the 
disgorgement order and that interest 
shall continue to accrue on all funds 
owed until they are paid. 

(b) Rate of interest. Interest on the 
sum to be disgorged shall be computed 
at the underpayment rate of interest 
established under Section 6621(a)(2) of 
the Internal Revenue Code, 26 U.S.C. 
6621(a)(2), and shall be compounded 
quarterly. The Commission or the 
hearing officer may, by order, specify a 
lower rate of prejudgment interest as 
to any funds which the respondent has 
placed in an escrow or otherwise guar-
anteed for payment of disgorgement 
upon a final determination of the re-
spondent’s liability. Escrow and other 
guarantee arrangements must be ap-
proved by the Commission or the hear-
ing officer prior to entry of the 
disgorgement order. 

§ 201.601 Prompt payment of disgorge-
ment, interest and penalties. 

(a) Timing of payments. Unless other-
wise provided, funds due pursuant to an 
order by the Commission requiring the 
payment of disgorgement, interest, or 
penalties shall be paid no later than 21 
days after service of the order, and 
funds due pursuant to an order by a 
hearing officer shall be paid in accord-
ance with the order of finality issued 
pursuant to § 201.360(d)(2). 

(b) Stays. A stay of any order requir-
ing the payment of disgorgement, in-

terest or penalties may be sought at 
any time pursuant to § 201.401. 

(c) Method of making payment. Pay-
ment shall be made by United States 
postal money order, wire transfer, cer-
tified check, bank cashier’s check, or 
bank money order made payable to the 
Securities and Exchange Commission. 
The payment shall be mailed or deliv-
ered to the office designated by this 
Commission. Payment shall be accom-
panied by a letter that identifies the 
name and number of the case and the 
name of the respondent making pay-
ment. A copy of the letter and the in-
strument of payment shall be sent to 
counsel for the Division of Enforce-
ment. 

[60 FR 32796, June 23, 1995, as amended at 69 
FR 13180, Mar. 19, 2004; 70 FR 72570, Dec. 5, 
2005] 

§§ 201.610–201.614 [Reserved] 

§ 201.620 [Reserved] 

§ 201.630 Inability to pay disgorge-
ment, interest or penalties. 

(a) Generally. In any proceeding in 
which an order requiring payment of 
disgorgement, interest or penalties 
may be entered, a respondent may 
present evidence of an inability to pay 
disgorgement, interest or a penalty. 
The Commission may, in its discretion, 
or the hearing officer may, in his or 
her discretion, consider evidence con-
cerning ability to pay in determining 
whether disgorgement, interest or a 
penalty is in the public interest. 

(b) Financial disclosure statement. Any 
respondent who asserts an inability to 
pay disgorgement, interest or penalties 
may be required to file a sworn finan-
cial disclosure statement and to keep 
the statement current. The financial 
statement shall show the respondent’s 
assets, liabilities, income or other 
funds received and expenses or other 
payments, from the date of the first 
violation alleged against that respond-
ent in the order instituting pro-
ceedings, or such later date as specified 
by the Commission or a hearing officer, 
to the date of the order requiring the 
disclosure statement to be filed. By 
order, the Commission or the hearing 
officer may prescribe the use of the 
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Disclosure of Assets and Financial In-
formation Form (see Form D-A at 
§ 209.1 of this chapter) or any other 
form, may specify other time periods 
for which disclosure is required, and 
may require such other information as 
deemed necessary to evaluate a claim 
of inability to pay. 

(c) Confidentiality. Any respondent 
submitting financial information pur-
suant to this section or § 201.410(c) may 
make a motion, pursuant to § 201.322, 
for the issuance of a protective order 
against disclosure of the information 
submitted to the public or to any par-
ties other than the Division of Enforce-
ment. Prior to a ruling on the motion, 
no party receiving information as to 
which a motion for a protective order 
has been made may transfer or convey 
the information to any other person 
without the prior permission of the 
Commission or the hearing officer. 

(d) Service required. Notwithstanding 
any provision of § 201.322, a copy of the 
financial disclosure statement shall be 
served on the Division of Enforcement. 

(e) Failure to file required financial in-
formation: sanction. Any respondent 
who, after making a claim of inability 
to pay either disgorgement, interest or 
a penalty, fails to file a financial dis-
closure statement when such a filing 
has been ordered or is required by rule 
may, in the discretion of the Commis-
sion or the hearing officer, be deemed 
to have waived the claim of inability 
to pay. No sanction pursuant to 
§§ 201.155 or 201.180 shall be imposed for 
a failure to file such a statement. 

INFORMAL PROCEDURES AND SUPPLE-
MENTARY INFORMATION CONCERNING 
ADJUDICATORY PROCEEDINGS 

§ 201.900 Informal Procedures and 
Supplementary Information Con-
cerning Adjudicatory Proceedings. 

(a) Guidelines for the timely completion 
of proceedings.(1) Timely resolution of 
adjudicatory proceedings is one factor 
in assessing the effectiveness of the ad-
judicatory program in protecting in-
vestors, promoting public confidence in 
the securities markets and assuring re-
spondents a fair hearing. Establish-
ment of guidelines for the timely com-
pletion of key phases of contested ad-
ministrative proceedings provides a 
standard for both the Commission and 

the public to gauge the Commission’s 
adjudicatory program on this criterion. 
The Commission has directed that, to 
the extent possible: 

(i) A decision by the Commission on 
review of an interlocutory matter 
should be completed within 45 days of 
the date set for filing the final brief on 
the matter submitted for review. 

(ii) A decision by the Commission on 
a motion to stay a decision that has al-
ready taken effect or that will take ef-
fect within five days of the filing of the 
motion, should be issued within five 
days of the date set for filing of the op-
position to the motion for a stay. If the 
decision complained of has not taken 
effect, the Commission’s decision 
should be issued within 45 days of the 
date set for filing of the opposition to 
the motion for a stay. 

(iii) Ordinarily, a decision by the 
Commission with respect to an appeal 
from the initial decision of a hearing 
officer, a review of a determination by 
a self-regulatory organization, or a re-
mand of a prior Commission decision 
by a court of appeals should be issued 
within seven months from the date the 
petition for review, application for re-
view, or mandate of the court is filed, 
unless the Commission determines that 
the matter presents unusual compli-
cating circumstances, in which case a 
decision by the Commission on the 
matter may be issued within 11 months 
from the date the petition for review, 
application for review, or mandate of 
the court is filed. The Commission re-
tains discretion to take additional 
time to dispose of an appeal from the 
initial decision of a hearing officer, a 
review of a determination by a self-reg-
ulatory organization, or a remand of a 
prior Commission decision by a court 
of appeals when the Commission deter-
mines that extraordinary facts and cir-
cumstances of the matter so require. 
The deadlines in § 201.900 confer no sub-
stantive rights on the parties. 

(2) The guidelines in this paragraph 
(a) do not create a requirement that 
each portion of a proceeding or the en-
tire proceeding be completed within 
the periods described. Among other 
reasons, a proceeding at either the 
hearing stage or on review by the Com-
mission may require additional time 
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