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(d) Smaller reporting companies. A reg-
istrant that qualifies as a ‘‘smaller re-
porting company,” as defined by
§229.10(f)(1), must provide the following
information in order to comply with
this Item:

(1) The information required by para-
graph (a) of this Item for the period
specified there for a transaction in
which the amount involved exceeds the
lesser of $120,000 or one percent of the
average of the smaller reporting com-
pany’s total assets at year end for the
last two completed fiscal years;

(2) The information required by para-
graph (c) of this Item; and

(3) A list of all parents of the smaller
reporting company showing the basis
of control and as to each parent, the
percentage of voting securities owned
or other basis of control by its imme-
diate parent, if any.

Instruction to Item 404(d).

1. Include information for any material un-
derwriting discounts and commissions upon
the sale of securities by the smaller report-
ing company where any of the persons speci-
fied in paragraph (a) of this Item was or is to
be a principal underwriter or is a controlling
person or member of a firm that was or is to
be a principal underwriter.

2. For smaller reporting companies infor-
mation shall be given for the period specified
in paragraph (a) of this Item and, in addi-
tion, for the fiscal year preceding the small
reporting company’s last fiscal year.

Instructions to Item 404. 1. If the information
called for by this Item is being presented in
a registration statement filed pursuant to
the Securities Act or the Exchange Act, in-
formation shall be given for the periods spec-
ified in the Item and, in addition, for the two
fiscal years preceding the registrant’s last
fiscal year, unless the information is being
incorporated by reference into a registration
statement on Form S-4 (17 CFR 239.25), in
which case, information shall be given for
the periods specified in the Item.

2. A foreign private issuer will be deemed
to comply with this Item if it provides the
information required by Item 7.B. of Form
20-F (17 CFR 249.220f) with more detailed in-
formation provided if otherwise made pub-
licly available or required to be disclosed by
the issuer’s home jurisdiction or a market in
which its securities are listed or traded.

[71 FR 53252, Sept. 8, 2006, as amended at 73
FR 964, Jan. 4, 2008]

§229.405

§229.405 (Item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of eq-
uity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78l), every closed-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 and 4 (17 CFR 249.103 and
249.104) and amendments thereto fur-
nished to the registrant under 17 CFR
240.16a-3(e) during its most recent fis-
cal year and Forms 5 and amendments
thereto (17 CFR 249.105) furnished to
the registrant with respect to its most
recent fiscal year, and any written rep-
resentation referred to in paragraph
(b)(1) of this section.

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,” identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-
istered pursuant to section 12 of the
Exchange Act, or any other person sub-
ject to section 16 of the Exchange Act
with respect to the registrant because
of the requirements of section 30 of the
Investment Company Act or section 17
of the Public Utility Holding Company
Act (‘“‘reporting person’’) that failed to
file on a timely basis, as disclosed in
the above Forms, reports required by
section 16(a) of the Exchange Act dur-
ing the most recent fiscal year or prior
fiscal years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in
the absence of the written representa-
tion referred to in paragraph (b)(1) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NoOTE: The disclosure requirement is based
on a review of the forms submitted to the
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§229.406

registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
405 with respect to the most recently con-
cluded fiscal year, but not in material filed
with respect to subsequent years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this section,
if the registrant:

(1) Receives a written representation
from the reporting person that no
Form 5 is required; and

(2) Maintains the representation for
two years, making a copy available to
the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this section as having
failed to file a Form 5 with respect to
that fiscal year.

[66 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996; 70 FR 46088, Aug. 9,
2005]

§229.406 (Item 406) Code of ethics.

(a) Disclose whether the registrant
has adopted a code of ethics that ap-
plies to the registrant’s principal exec-
utive officer, principal financial offi-
cer, principal accounting officer or
controller, or persons performing simi-
lar functions. If the registrant has not
adopted such a code of ethics, explain
why it has not done so.

(b) For purposes of this Item 406, the
term code of ethics means written
standards that are reasonably designed
to deter wrongdoing and to promote:

(1) Honest and ethical conduct, in-
cluding the ethical handling of actual
or apparent conflicts of interest be-
tween personal and professional rela-
tionships;

(2) Full, fair, accurate, timely, and
understandable disclosure in reports
and documents that a registrant files
with, or submits to, the Commission
and in other public communications
made by the registrant;

(3) Compliance with applicable gov-
ernmental laws, rules and regulations;

(4) The prompt internal reporting of
violations of the code to an appropriate

17 CFR Ch. Il (4-1-10 Edition)

person or persons identified in the
code; and

(5) Accountability for adherence to
the code.

(c) The registrant must:

(1) File with the Commission a copy
of its code of ethics that applies to the
registrant’s principal executive officer,
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions, as
an exhibit to its annual report;

(2) Post the text of such code of eth-
ics on its Internet website and disclose,
in its annual report, its Internet ad-
dress and the fact that it has posted
such code of ethics on its Internet Web
site; or

(3) Undertake in its annual report
filed with the Commission to provide
to any person without charge, upon re-
quest, a copy of such code of ethics and
explain the manner in which such re-
quest may be made.

(d) If the registrant intends to satisfy
the disclosure requirement under Item
10 of Form 8-K regarding an amend-
ment to, or a waiver from, a provision
of its code of ethics that applies to the
registrant’s principal executive officer,
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions and
that relates to any element of the code
of ethics definition enumerated in
paragraph (b) of this Item by posting
such information on its Internet
website, disclose the registrant’s Inter-
net address and such intention.

Instructions to Item 406. 1. A registrant may
have separate codes of ethics for different
types of officers. Furthermore, a code of eth-
ics within the meaning of paragraph (b) of
this Item may be a portion of a broader doc-
ument that addresses additional topics or
that applies to more persons than those spec-
ified in paragraph (a). In satisfying the re-
quirements of paragraph (c), a registrant
need only file, post or provide the portions of
a broader document that constitutes a code
of ethics as defined in paragraph (b) and that
apply to the persons specified in paragraph
(a).

2. If a registrant elects to satisfy para-
graph (c) of this Item by posting its code of
ethics on its website pursuant to paragraph
(c)(2), the code of ethics must remain acces-
sible on its Web site for as long as the reg-
istrant remains subject to the requirements
of this Item and chooses to comply with this
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