
566 

17 CFR Ch. II (4–1–10 Edition) § 230.150 

such security holder and other security 
holders of the same class accepting the 
offer of exchange. 

[2 FR 1382, July 7, 1937] 

§ 230.150 Definition of ‘‘commission or 
other remuneration’’ in section 
3(a)(9), for certain transactions. 

The term commission or other remu-
neration in section 3(a)(9) of the Act 
shall not include payments made by 
the issuer, directly or indirectly, to its 
security holders in connection with an 
exchange of securities for outstanding 
securities, when such payments are 
part of the terms of the offer of ex-
change. 

[2 FR 1076, May 26, 1937] 

§ 230.151 Safe harbor definition of cer-
tain ‘‘annuity contracts or optional 
annuity contracts’’ within the 
meaning of section 3(a)(8). 

(a) Any annuity contract or optional 
annuity contract (a contract) shall be 
deemed to be within the provisions of 
section 3(a)(8) of the Securities Act of 
1933 (15 U.S.C. 77c(a)(8)), Provided, That 

(1) The annuity or optional annuity 
contract is issued by a corporation (the 
insurer) subject to the supervision of 
the insurance commissioner, bank 
commissioner, or any agency or officer 
performing like functions, of any State 
or Territory of the United States or 
the District of Columbia; 

(2) The insurer assumes the invest-
ment risk under the contract as pre-
scribed in paragraph (b) of this section; 
and 

(3) The contract is not marketed pri-
marily as an investment. 

(b) The insurer shall be deemed to as-
sume the investment risk under the 
contract if: 

(1) The value of the contract does not 
vary according to the investment expe-
rience of a separate account; 

(2) The insurer for the life of the con-
tract 

(i) Guarantees the principal amount 
of purchase payments and interest 
credited thereto, less any deduction 
(without regard to its timing) for sales, 
administrative or other expenses or 
charges; and 

(ii) Credits a specified rate of interest 
(as defined in paragraph (c) of this sec-

tion to net purchase payments and in-
terest credited thereto; and 

(3) The insurer guarantees that the 
rate of any interest to be credited in 
excess of that described in paragraph 
(b)(2)(ii) of this section will not be 
modifed more frequently than once per 
year. 

(c) The term specified rate of interest, 
as used in paragraph (b)(2)(ii) of this 
section, means a rate of interest under 
the contract that is at least equal to 
the minimum rate required to be cred-
ited by the relevant nonforfeiture law 
in the jurisdiction in which the con-
tract is issued. If that jurisdiction does 
not have any applicable nonforfeiture 
law at the time the contract is issued 
(or if the minimum rate applicable to 
an existing contract is no longer man-
dated in that jurisdiction), the speci-
fied rate under the contract must at 
least be equal to the minimum rate 
then required for individual annuity 
contracts by the NAIC Standard Non-
forfeiture Law. 

[51 FR 20262, June 4, 1986] 

§ 230.151A Certain contracts not ‘‘an-
nuity contracts’’ or ‘‘optional annu-
ity contracts’’ under section 3(a)(8). 

(a) General. Except as provided in 
paragraph (c) of this section, a con-
tract that is issued by a corporation 
subject to the supervision of the insur-
ance commissioner, bank commis-
sioner, or any agency or officer per-
forming like functions, of any State or 
Territory of the United States or the 
District of Columbia, and that is sub-
ject to regulation under the insurance 
laws of that jurisdiction as an annuity 
is not an ‘‘annuity contract’’ or ‘‘op-
tional annuity contract’’ under Section 
3(a)(8) of the Securities Act (15 U.S.C. 
77c(a)(8)) if: 

(1) The contract specifies that 
amounts payable by the issuer under 
the contract are calculated at or after 
the end of one or more specified cred-
iting periods, in whole or in part, by 
reference to the performance during 
the crediting period or periods of a se-
curity, including a group or index of se-
curities; and 

(2) Amounts payable by the issuer 
under the contract are more likely 
than not to exceed the amounts guar-
anteed under the contract. 
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