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and § 229.303 of this chapter) or the op-
erating and financial review and pros-
pects described in Item 5 of Form 20–F 
(§ 249.220f of this chapter); and 

(iv) Assumptions underlying or relat-
ing to any of the information described 
in paragraphs (b)(2)(i), (b)(2)(ii) and 
(b)(2)(iii) of this section. 

(3) For purposes of this section, the 
release or dissemination of a commu-
nication is by or on behalf of the issuer 
if the issuer or an agent or representa-
tive of the issuer, other than an offer-
ing participant who is an underwriter 
or dealer, authorizes or approves such 
release or dissemination before it is 
made. 

(4) For purposes of this section, in 
the case of communications of a person 
specified in paragraph (a)(3) of this sec-
tion other than the asset-backed 
issuer, the release or dissemination of 
a communication is by or on behalf of 
such other person if such other person 
or its agent or representative, other 
than an underwriter or dealer, author-
izes or approves such release or dis-
semination before it is made. 

(c) Exclusion. A communication con-
taining information about the reg-
istered offering or released or dissemi-
nated as part of the offering activities 
in the registered offering is excluded 
from the exemption of this section. 

(d) Conditions to exemption. The fol-
lowing conditions must be satisfied: 

(1) The issuer (or in the case of an 
asset-backed issuer, the issuer and the 
other persons specified in paragraph 
(a)(3) of this section, taken together) 
has previously released or dissemi-
nated information of the type described 
in this section in the ordinary course 
of its business; 

(2) The timing, manner, and form in 
which the information is released or 
disseminated is consistent in material 
respects with similar past releases or 
disseminations; and 

(3) The issuer is not an investment 
company registered under the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–1 et seq.) or a business development 
company as defined in section 2(a)(48) 
of the Investment Company Act of 1940 
(15 U.S.C. 80a–2(a)(48)). 

[70 FR 44807, Aug. 3, 2005] 

§ 230.169 Exemption from sections 
2(a)(10) and 5(c) of the Act for cer-
tain communications of regularly 
released factual business informa-
tion. 

PRELIMINARY NOTES TO § 230.169. 1. This sec-
tion is not available for any communication 
that, although in technical compliance with 
this section, is part of a plan or scheme to 
evade the requirements of section 5 of the 
Act. 

2. This section provides a non-exclusive 
safe harbor for factual business information 
released or disseminated as provided in this 
section. Attempted compliance with this sec-
tion does not act as an exclusive election and 
the issuer also may claim the availability of 
any other applicable exemption or exclusion. 
Reliance on this section does not affect the 
availability of any other exemption or exclu-
sion from the definition of prospectus in sec-
tion 2(a)(10) or the requirements of section 5 
of the Act. 

3. The availability of this section for a re-
lease or dissemination of a communication 
that contains or incorporates factual busi-
ness information will not be affected by an-
other release or dissemination of a commu-
nication that contains all or a portion of the 
same factual business information that does 
not satisfy the conditions of this section. 

(a) For purposes of sections 2(a)(10) 
and 5(c) of the Act, the regular release 
or dissemination by or on behalf of an 
issuer of communications containing 
factual business information shall be 
deemed not to constitute an offer to 
sell or offer for sale of a security by an 
issuer which is the subject of an offer-
ing pursuant to a registration state-
ment that the issuer proposes to file, 
or has filed, or that is effective, if the 
conditions of this section are satisfied. 

(b) Definitions. 
(1) Factual business information means 

some or all of the following informa-
tion that is released or disseminated 
under the conditions in paragraph (d) 
of this section: 

(i) Factual information about the 
issuer, its business or financial devel-
opments, or other aspects of its busi-
ness; and 

(ii) Advertisements of, or other infor-
mation about, the issuer’s products or 
services. 

(2) For purposes of this section, the 
release or dissemination of a commu-
nication is by or on behalf of the issuer 
if the issuer or an agent or representa-
tive of the issuer, other than an offer-
ing participant who is an underwriter 
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or dealer, authorizes or approves such 
release or dissemination before it is 
made. 

(c) Exclusions. A communication con-
taining information about the reg-
istered offering or released or dissemi-
nated as part of the offering activities 
in the registered offering is excluded 
from the exemption of this section. 

(d) Conditions to exemption. The fol-
lowing conditions must be satisfied: 

(1) The issuer has previously released 
or disseminated information of the 
type described in this section in the or-
dinary course of its business; 

(2) The timing, manner, and form in 
which the information is released or 
disseminated is consistent in material 
respects with similar past releases or 
disseminations; 

(3) The information is released or dis-
seminated for intended use by persons, 
such as customers and suppliers, other 
than in their capacities as investors or 
potential investors in the issuer’s secu-
rities, by the issuer’s employees or 
agents who historically have provided 
such information; and 

(4) The issuer is not an investment 
company registered under the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–1 et seq.) or a business development 
company as defined in section 2(a)(48) 
of the Investment Company Act of 1940 
(15 U.S.C. 80a–2(a)(48)). 

[70 FR 44808, Aug. 3, 2005] 

§ 230.170 Prohibition of use of certain 
financial statements. 

Financial statements which purport 
to give effect to the receipt and appli-
cation of any part of the proceeds from 
the sale of securities for cash shall not 
be used unless such securities are to be 
offered through underwriters and the 
underwriting arrangements are such 
that the underwriters are or will be 
committed to take and pay for all of 
the securities, if any are taken, prior 
to or within a reasonable time after 
the commencement of the public offer-
ing, or if the securities are not so 
taken to refund to all subscribers the 
full amount of all subscription pay-
ments made for the securities. The cap-
tion of any such financial statement 
shall clearly set forth the assumptions 
upon which such statement is based. 
The caption shall be in type at least as 

large as that used generally in the 
body of the statement. 

[21 FR 7566, Oct. 3, 1956] 

§ 230.171 Disclosure detrimental to the 
national defense or foreign policy. 

(a) Any requirement to the contrary 
notwithstanding, no registration state-
ment, prospectus, or other document 
filed with the Commission or used in 
connection with the offering or sale of 
any securities shall contain any docu-
ment or information which, pursuant 
to Executive order, has been classified 
by an appropriate department or agen-
cy of the United States for protection 
in the interests of national defense or 
foreign policy. 

(b) Where a document or information 
is omitted pursuant to paragraph (a) of 
this section, there shall be filed, in lieu 
of such document or information, a 
statement from an appropriate depart-
ment or agency of the United States to 
the effect that such document or infor-
mation has been classified or that the 
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section, 
but information relating to the subject 
matter of such document is neverthe-
less included in material filed with the 
Commission pursuant to a determina-
tion of an appropriate department or 
agency of the United States that dis-
closure of such information would not 
be contrary to the interests of national 
defense or foreign policy, a statement 
from such department or agency to 
that effect shall be submitted for the 
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the 
statement relates. 

(c) The Commission may protect any 
information in its possession which 
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to 
whether such information should be 
classified. 

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a) 
of this section to the appropriate de-
partment or agency of the United 
States prior to filing them with the 
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