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Securities and Exchange Commission § 230.191 

was an underwriter or an affiliate of an 
underwriter in a registered offering of 
the underlying securities, the distribu-
tion of the asset-backed securities will 
not constitute part of a distribution of 
the underlying securities if the under-
lying securities were purchased at 
arm’s length in the secondary market 
at least three months after the last 
sale of any unsold allotment or sub-
scription by the affiliated underwriter 
that participated in the registered of-
fering of the underlying securities. 

(b) If all of the conditions in para-
graph (a) of this section are not met, 
the offering of the relevant underlying 
securities itself must be registered as a 
primary offering of such securities in 
accordance with the following: 

(1) If the offering of asset-backed se-
curities is registered on Form S–3 
(§ 239.13 of this chapter), the offering of 
the underlying securities itself must be 
eligible to be registered under Form S– 
3 or F–3 (§ 239.33 of this chapter) as a 
primary offering of such securities; 

(2) The plan of distribution in the 
registration statement for the offering 
of the underlying securities con-
templates this type of distribution at 
the time of the commencement of the 
offering of the asset-backed securities; 

(3) The prospectus for the asset- 
backed securities offering describes the 
plan of distribution for both the under-
lying securities and the asset-backed 
securities; 

(4) The prospectus relating to the of-
fering of the underlying securities is 
delivered simultaneously with the de-
livery of the prospectus relating to the 
offering of the asset-backed securities, 
and the prospectus for the asset-backed 
securities includes disclosure that the 
prospectus for the offering of the un-
derlying securities will be delivered 
along with, or is combined with, the 
prospectus for the offering of the asset- 
backed securities; 

(5) The prospectus for the asset- 
backed securities offering identifies 
the issuing entity, depositor, sponsor 
and each underwriter for the offering of 
the asset-backed securities as an un-
derwriter for the offering of the under-
lying securities; 

(6) Neither prospectus disclaims or 
limits responsibility by the issuing en-
tity, sponsor, depositor, trustee or any 

underwriter for information regarding 
the underlying securities; and 

(7) If the offering of the asset-backed 
securities and the underlying securities 
is not made on a firm commitment 
basis, the issuing entity or the under-
writers for the offering of the asset- 
backed securities must distribute a 
preliminary prospectus for both the un-
derlying securities offering and the 
asset-backed securities offering that 
identifies the issuer of the underlying 
securities and the expected amount of 
the issuer’s underlying securities that 
is to be included in the asset pool to 
any person who is expected to receive a 
confirmation of sale of the asset- 
backed securities at least 48 hours 
prior to sending such confirmation. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, if the asset pool 
for the asset-backed securities includes 
a pool asset representing an interest in 
or the right to the payments or cash 
flows of another asset pool, then that 
pool asset is not considered an ‘‘under-
lying security’’ for purposes of this sec-
tion (although its distribution in con-
nection with the asset-backed securi-
ties transaction may need to be sepa-
rately registered) if the following con-
ditions are met: 

(1) Both the issuing entity for the 
asset-backed securities and the entity 
issuing the pool asset were established 
under the direction of the same sponsor 
and depositor; 

(2) The pool asset is created solely to 
satisfy legal requirements or otherwise 
facilitate the structuring of the asset- 
backed securities transaction; 

(3) The pool asset is not part of a 
scheme to avoid registration or the re-
quirements of this section; and 

(4) The pool asset is held by the 
issuing entity and is a part of the asset 
pool for the asset-backed securities. 

[70 FR 1615, Jan. 7, 2005, as amended at 72 FR 
71571, Dec. 17, 2007] 

§ 230.191 Definition of ‘‘issuer’’ in sec-
tion 2(a)(4) of the Act in relation to 
asset-backed securities. 

The following applies with respect to 
asset-backed securities under the Act. 
Terms used in this section have the 
same meaning as in Item 1101 of Regu-
lation AB (§ 229.1101 of this chapter). 
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(a) The depositor for the asset-backed 
securities acting solely in its capacity 
as depositor to the issuing entity is the 
‘‘issuer’’ for purposes of the asset- 
backed securities of that issuing enti-
ty. 

(b) The person acting in the capacity 
as the depositor specified in paragraph 
(a) of this section is a different 
‘‘issuer’’ from that same person acting 
as a depositor for another issuing enti-
ty or for purposes of that person’s own 
securities. 

[70 FR 1615, Jan. 7, 2005] 

§ 230.215 Accredited investor. 
The term accredited investor as used 

in section 2(15)(ii) of the Securities Act 
of 1933 (15 U.S.C. 77b(15)(ii)) shall in-
clude the following persons: 

(a) Any savings and loan association 
or other institution specified in section 
3(a)(5)(A) of the Act whether acting in 
its individual or fiduciary capacity; 
any broker or dealer registered pursu-
ant to section 15 of the Securities Ex-
change Act of 1934; any plan estab-
lished and maintained by a state, its 
political subdivisions, or any agency or 
instrumentality of a state or its polit-
ical subdivisions, for the benefit of its 
employees, if such plan has total assets 
in excess of $5,000,000; any employee 
benefit plan within the meaning of 
Table I of the Employee Retirement In-
come Security Act of 1974, if the in-
vestment decision is made by a plan fi-
duciary, as defined in section 3(21) of 
such Act, which is a savings and loan 
association, or if the employee benefit 
plan has total assets in excess of 
$5,000,000 or, if a self-directed plan, 
with investment decisions made solely 
by persons that are accredited inves-
tors; 

(b) Any private business development 
company as defined in section 202(a)(22) 
of the Investment Advisers Act of 1940; 

(c) Any organization described in sec-
tion 501(c)(3) of the Internal Revenue 
Code, corporation, Massachusetts or 
similar business trust, or partnership, 
not formed for the specific purpose of 
acquiring the securities offered, with 
total assets in excess of $5,000,000; 

(d) Any director, executive officer, or 
general partner of the issuer of the se-
curities being offered or sold, or any di-
rector, executive officer, or general 

partner of a general partner of that 
issuer; 

(e) Any natural person whose indi-
vidual net worth, or joint net worth 
with that person’s spouse, at the time 
of his purchase exceeds $1,000,000; 

(f) Any natural person who had an in-
dividual income in excess of $200,000 in 
each of the two most recent years or 
joint income with that person’s spouse 
in excess of $300,000 in each of those 
years and has a reasonable expectation 
of reaching the same income level in 
the current year; 

(g) Any trust, with total assets in ex-
cess of $5,000,000, not formed for the 
specific purpose of acquiring the secu-
rities offered, whose purchase is di-
rected by a sophisticated person as de-
scribed in § 230.506(b)(2)(ii); and 

(h) Any entity in which all of the eq-
uity owners are accredited investors. 

[47 FR 11261, Mar. 16, 1982, as amended at 53 
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20, 
1989] 

REGULATION A-R—SPECIAL EXEMPTIONS 

§ 230.236 Exemption of shares offered 
in connection with certain trans-
actions. 

Shares of stock or similar security 
offered to provide funds to be distrib-
uted to shareholders of the issuer of 
such securities in lieu of issuing frac-
tional shares, script certificates or 
order forms, in connection with a stock 
dividend, stock split, reverse stock 
split, conversion, merger or similar 
transaction, shall be exempt from reg-
istration under the Act if the following 
conditions are met: 

(a) The issuer of such shares is re-
quired to file and has filed reports with 
the Commission pursuant to section 13 
or 15(d) of the Securities Exchange Act 
of 1934. 

(b) The aggregate gross proceeds 
from the sale of all shares offered in 
connection with the transaction for the 
purpose of providing such funds does 
not exceed $300,000. 

(c) At least ten days prior to the of-
fering of the shares, the issuer shall 
furnish to the Commission in writing 
the following information: (1) That it 
proposes to offer shares in reliance 
upon the exemption provided by this 
rule; (2) the estimated number of 
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