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copy of the prospectus is filed in lieu of 
information in item-and-answer form, 
the text of the items of the form is to 
be omitted from the registration state-
ment, as well as from the prospectus, 
except to the extent provided in para-
graph (d) of this rule. 

(d) Where any items of a form call for 
information not required to be included 
in the prospectus, generally Part II of 
such form, the text of such items, in-
cluding the numbers and captions 
thereof, together with the answers 
thereto shall be filed with the pro-
spectus under cover of the facing sheet 
of the form as a part of the registration 
statement. However, the text of such 
items may be omitted provided the an-
swers are so prepared as to indicate the 
coverage of the item without the neces-
sity of reference to the text of the 
item. If any such item is inapplicable, 
or the answer thereto is in the nega-
tive, a statement to that effect shall be 
made. Any financial statements not re-
quired to be included in the prospectus 
shall also be filed as a part of the reg-
istration statement proper, unless in-
corporated by reference pursuant to 
Rule 411 (§ 230.411). 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90 
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48 
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8, 
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat. 
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs. 
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4, 
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; 
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b), 
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203, 
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat. 
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841; 
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a– 
37) 

[47 FR 11435, Mar. 16, 1982, as amended at 62 
FR 39763, July 24, 1997] 

§ 230.405 Definitions of terms. 
Unless the context otherwise re-

quires, all terms used in §§ 230.400 to 
230.494, inclusive, or in the forms for 
registration have the same meanings 
as in the Act and in the general rules 
and regulations. In addition, the fol-
lowing definitions apply, unless the 
context otherwise requires: 

Affiliate. An affiliate of, or person af-
filiated with, a specified person, is a 

person that directly, or indirectly 
through one or more intermediaries, 
controls or is controlled by, or is under 
common control with, the person speci-
fied. 

Amount. The term amount, when used 
in regard to securities, means the prin-
cipal amount if relating to evidences of 
indebtedness, the number of shares if 
relating to shares, and the number of 
units if relating to any other kind of 
security. 

Associate. The term associate, when 
used to indicate a relationship with 
any person, means (1) a corporation or 
organization (other than the registrant 
or a majority-owned subsidiary of the 
registrant) of which such person is an 
officer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in 
which such person has a substantial 
benefical interest or as to which such 
person serves as trustee or in a similar 
capacity, and (3) any relative or spouse 
of such person, or any relative of such 
spouse, who has the same home as such 
person or who is a director or officer of 
the registrant or any of its parents or 
subsidiaries. 

Automatic shelf registration statement. 
The term automatic shelf registration 
statement means a registration state-
ment filed on Form S–3 or Form F–3 
(§ 239.13 or § 239.33 of this chapter) by a 
well-known seasoned issuer pursuant 
to General Instruction I.D. or I.C. of 
such forms, respectively. 

Business combination related shell com-
pany. The term business combination re-
lated shell company means a shell com-
pany (as defined in § 230.405) that is: 

(1) Formed by an entity that is not a 
shell company solely for the purpose of 
changing the corporate domicile of 
that entity solely within the United 
States; or 

(2) Formed by an entity that is not a 
shell company solely for the purpose of 
completing a business combination 
transaction (as defined in § 230.165(f)) 
among one or more entities other than 
the shell company, none of which is a 
shell company. 

Business development company. The 
term business development company re-
fers to a company which has elected to 
be regulated as a business development 
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company under sections 55 through 65 
of the Investment Company Act of 1940. 

Certified. The term certified, when 
used in regard to financial statements, 
means examined and reported upon 
with an opinion expressed by an inde-
pendent public or certified public ac-
countant. 

Charter. The term charter includes ar-
ticles of incorporation, declarations of 
trust, articles of association or part-
nership, or any similar instrument, as 
amended, affecting (either with or 
without filing with any governmental 
agency) the organization or creation of 
an incorporated or unincorporated per-
son. 

Common equity. The term common eq-
uity means any class of common stock 
or an equivalent interest, including but 
not limited to a unit of beneficial in-
terest in a trust or a limited partner-
ship interest. 

Commission. The term Commission 
means the Securities and Exchange 
Commission. 

Control. The term control (including 
the terms controlling, controlled by and 
under common control with) means the 
possession, direct or indirect, of the 
power to direct or cause the direction 
of the management and policies of a 
person, whether through the ownership 
of voting securities, by contract, or 
otherwise. 

Depositary share. The term depositary 
share means a security, evidenced by 
an American Depositary Receipt, that 
represents a foreign security or a mul-
tiple of or fraction thereof deposited 
with a depositary. 

Director. The term director means any 
director of a corporation or any person 
performing similar functions with re-
spect to any organization whether in-
corporated or unincorporated. 

Dividend or interest reinvestment plan. 
The term dividend or interest reinvest-
ment plan means a plan which is offered 
solely to the existing security holders 
of the registrant, which allows such 
persons to reinvest dividends or inter-
est paid to them on securities issued by 
the registrant, and also may allow ad-
ditional cash amounts to be contrib-
uted by the participants in the plan, 
provided the securities to be registered 
are newly issued, or are purchased for 
the account of plan participants, at 

prices not in excess of current market 
prices at the time of purchase, or at 
prices not in excess of an amount de-
termined in accordance with a pricing 
formula specified in the plan and based 
upon average or current market prices 
at the time of purchase. 

Electronic filer. The term electronic 
filer means a person or an entity that 
submits filings electronically pursuant 
to Rules 100 and 101 of Regulation S-T 
(§§ 232.100 and 232.101 of this chapter, re-
spectively). 

Electronic filing. The term electronic 
filing means a document under the fed-
eral securities laws that is transmitted 
or delivered to the Commission in elec-
tronic format. 

Employee. The term employee does not 
include a director, trustee, or officer. 

Employee benefit plan. The term em-
ployee benefit plan means any written 
purchase, savings, option, bonus, ap-
preciation, profit sharing, thrift, incen-
tive, pension or similar plan or written 
compensation contract solely for em-
ployees, directors, general partners, 
trustees (where the registrant is a busi-
ness trust), officers, or consultants or 
advisors. However, consultants or advi-
sors may participate in an employee 
benefit plan only if: 

(1) They are natural persons; 
(2) They provide bona fide services to 

the registrant; and 
(3) The services are not in connection 

with the offer or sale of securities in a 
capital-raising transaction, and do not 
directly or indirectly promote or main-
tain a market for the registrant’s secu-
rities. 

Equity security. The term equity secu-
rity means any stock or similar secu-
rity, certificate of interest or partici-
pation in any profit sharing agreement, 
preorganization certificate or subscrip-
tion, transferable share, voting trust 
certificate or certificate of deposit for 
an equity security, limited partnership 
interest, interest in a joint venture, or 
certificate of interest in a business 
trust; any security future on any such 
security; or any security convertible, 
with or without consideration into 
such a security, or carrying any war-
rant or right to subscribe to or pur-
chase such a security; or any such war-
rant or right; or any put, call, straddle, 
or other option or privilege of buying 
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such a security from or selling such a 
security to another without being 
bound to do so. 

Executive officer. The term executive 
officer, when used with reference to a 
registrant, means its president, any 
vice president of the registrant in 
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy making 
function or any other person who per-
forms similar policy making functions 
for the registrant. Executive officers of 
subsidiaries may be deemed executive 
officers of the registrant if they per-
form such policy making functions for 
the registrant. 

Fiscal year. The term fiscal year 
means the annual accounting period or, 
if no closing date has been adopted, the 
calendar year ending on December 31. 

Foreign government. The term foreign 
government means the government of 
any foreign country or of any political 
subdivision of a foreign country. 

Foreign issuer. The term foreign issuer 
means any issuer which is a foreign 
government, a national of any foreign 
country or a corporation or other orga-
nization incorporated or organized 
under the laws of any foreign country. 

Foreign private issuer. (1) The term 
foreign private issuer means any foreign 
issuer other than a foreign government 
except an issuer meeting the following 
conditions as of the last business day 
of its most recently completed second 
fiscal quarter: 

(i) More than 50 percent of the out-
standing voting securities of such 
issuer are directly or indirectly owned 
of record by residents of the United 
States; and 

(ii) Any of the following: 
(A) The majority of the executive of-

ficers or directors are United States 
citizens or residents; 

(B) More than 50 percent of the assets 
of the issuer are located in the United 
States; or 

(C) The business of the issuer is ad-
ministered principally in the United 
States. 

(2) In the case of a new registrant 
with the Commission, the determina-
tion of whether an issuer is a foreign 
private issuer shall be made as of a 
date within 30 days prior to the issuer’s 

filing of an initial registration state-
ment under either the Act or the Secu-
rities Exchange Act of 1934. 

(3) Once an issuer qualifies as a for-
eign private issuer, it will immediately 
be able to use the forms and rules des-
ignated for foreign private issuers until 
it fails to qualify for this status at the 
end of its most recently completed sec-
ond fiscal quarter. An issuer’s deter-
mination that it fails to qualify as a 
foreign private issuer governs its eligi-
bility to use the forms and rules des-
ignated for foreign private issuers be-
ginning on the first day of the fiscal 
year following the determination date. 
Once an issuer fails to qualify for for-
eign private issuer status, it will re-
main unqualified unless it meets the 
requirements for foreign private issuer 
status as of the last business day of its 
second fiscal quarter. 

Free writing prospectus. Except as oth-
erwise specifically provided or the con-
text otherwise requires, a free writing 
prospectus is any written communica-
tion as defined in this section that con-
stitutes an offer to sell or a solicita-
tion of an offer to buy the securities re-
lating to a registered offering that is 
used after the registration statement 
in respect of the offering is filed (or, in 
the case of a well-known seasoned 
issuer, whether or not such registra-
tion statement is filed) and is made by 
means other than: 

(1) A prospectus satisfying the re-
quirements of section 10(a) of the Act, 
Rule 430 (§ 230.430), Rule 430A 
(§ 230.430A), Rule 430B (§ 230.430B), Rule 
430C (§ 230.430C), or Rule 431 (§ 230.431); 

(2) A written communication used in 
reliance on Rule 167 and Rule 426 
(§ 230.167 and § 230.426); or 

(3) A written communication that 
constitutes an offer to sell or solicita-
tion of an offer to buy such securities 
that falls within the exception from 
the definition of prospectus in clause 
(a) of section 2(a)(10) of the Act. 

Graphic communication. The term 
graphic communication, which appears 
in the definition of ‘‘write, written’’ in 
section 2(a)(9) of the Act and in the def-
inition of written communication in 
this section, shall include all forms of 
electronic media, including, but not 
limited to, audiotapes, videotapes, fac-
similes, CD-ROM, electronic mail, 

VerDate Mar<15>2010 10:04 Jun 02, 2010 Jkt 220055 PO 00000 Frm 00617 Fmt 8010 Sfmt 8010 Y:\SGML\220055.XXX 220055er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



608 

17 CFR Ch. II (4–1–10 Edition) § 230.405 

Internet Web sites, substantially simi-
lar messages widely distributed (rather 
than individually distributed) on tele-
phone answering or voice mail systems, 
computers, computer networks and 
other forms of computer data compila-
tion. Graphic communication shall not 
include a communication that, at the 
time of the communication, originates 
live, in real-time to a live audience and 
does not originate in recorded form or 
otherwise as a graphic communication, 
although it is transmitted through 
graphic means. 

Ineligible issuer. (1) An ineligible issuer 
is an issuer with respect to which any 
of the following is true as of the rel-
evant date of determination: 

(i) Any issuer that is required to file 
reports pursuant to section 13 or 15(d) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m or 78o(d)) that has not 
filed all reports and other materials re-
quired to be filed during the preceding 
12 months (or for such shorter period 
that the issuer was required to file 
such reports pursuant to sections 13 or 
15(d) of the Securities Exchange Act of 
1934), other than reports on Form 8–K 
(§ 249.308 of this chapter) required sole-
ly pursuant to an item specified in 
General Instruction I.A.3(b) of Form S– 
3 (§ 239.13 of this chapter) (or in the 
case of an asset-backed issuer, to the 
extent the depositor or any issuing en-
tity previously established, directly or 
indirectly, by the depositor (as such 
terms are defined in Item 1101 of Regu-
lation AB (§ 229.1101 of this chapter) are 
or were at any time during the pre-
ceding 12 calendar months required to 
file reports pursuant to section 13 or 
15(d) of the Securities Exchange Act of 
1934 with respect to a class of asset- 
backed securities involving the same 
asset class, such depositor and each 
such issuing entity must have filed all 
reports and other material required to 
be filed for such period (or such shorter 
period that each such entity was re-
quired to file such reports), other than 
reports on Form 8–K required solely 
pursuant to an item specified in Gen-
eral Instruction I.A.4 of Form S–3); 

(ii) The issuer is, or during the past 
three years the issuer or any of its 
predecessors was: 

(A) A blank check company as de-
fined in Rule 419(a)(2) (§ 230.419(a)(2)); 

(B) A shell company, other than a 
business combination related shell 
company, each as defined in this sec-
tion; 

(C) An issuer in an offering of penny 
stock as defined in Rule 3a51–1 of the 
Securities Exchange Act of 1934 
(§ 240.3a51–1 of this chapter); 

(iii) The issuer is a limited partner-
ship that is offering and selling its se-
curities other than through a firm 
commitment underwriting; 

(iv) Within the past three years, a pe-
tition under the federal bankruptcy 
laws or any state insolvency law was 
filed by or against the issuer, or a 
court appointed a receiver, fiscal agent 
or similar officer with respect to the 
business or property of the issuer sub-
ject to the following: 

(A) In the case of an involuntary 
bankruptcy in which a petition was 
filed against the issuer, ineligibility 
will occur upon the earlier to occur of: 

(1) 90 days following the date of the 
filing of the involuntary petition (if 
the case has not been earlier dis-
missed); or 

(2) The conversion of the case to a 
voluntary proceeding under federal 
bankruptcy or state insolvency laws; 
and 

(B) Ineligibility will terminate under 
this paragraph (1)(iv) if an issuer has 
filed an annual report with audited fi-
nancial statements subsequent to its 
emergence from that bankruptcy, in-
solvency, or receivership process; 

(v) Within the past three years, the 
issuer or any entity that at the time 
was a subsidiary of the issuer was con-
victed of any felony or misdemeanor 
described in paragraphs (i) through (iv) 
of section 15(b)(4)(B) of the Securities 
Exchange Act of 1934 (15 U.S.C. 
78o(b)(4)(B)(i) through (iv)); 

(vi) Within the past three years (but 
in the case of a decree or order agreed 
to in a settlement, not before Decem-
ber 1, 2005), the issuer or any entity 
that at the time was a subsidiary of 
the issuer was made the subject of any 
judicial or administrative decree or 
order arising out of a governmental ac-
tion that: 

(A) Prohibits certain conduct or ac-
tivities regarding, including future vio-
lations of, the anti-fraud provisions of 
the federal securities laws; 
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(B) Requires that the person cease 
and desist from violating the anti- 
fraud provisions of the federal securi-
ties laws; or 

(C) Determines that the person vio-
lated the anti-fraud provisions of the 
federal securities laws; 

(vii) The issuer has filed a registra-
tion statement that is the subject of 
any pending proceeding or examination 
under section 8 of the Act or has been 
the subject of any refusal order or stop 
order under section 8 of the Act within 
the past three years; or 

(viii) The issuer is the subject of any 
pending proceeding under section 8A of 
the Act in connection with an offering. 

(2) An issuer shall not be an ineli-
gible issuer if the Commission deter-
mines, upon a showing of good cause, 
that it is not necessary under the cir-
cumstances that the issuer be consid-
ered an ineligible issuer. Any such de-
termination shall be without prejudice 
to any other action by the Commission 
in any other proceeding or matter with 
respect to the issuer or any other per-
son. 

(3) The date of determination of 
whether an issuer is an ineligible issuer 
is as follows: 

(i) For purposes of determining 
whether an issuer is a well-known sea-
soned issuer, at the date specified for 
purposes of such determination in 
paragraph (2) of the definition of well- 
known seasoned issuer in this section; 
and 

(ii) For purposes of determining 
whether an issuer or offering partici-
pant may use free writing prospectuses 
in respect of an offering in accordance 
with the provisions of Rules 164 and 433 
(§ 230.164 and § 230.433), at the date in re-
spect of the offering specified in para-
graph (h) of Rule 164. 

Majority-owned subsidiary. The term 
majority-owned subsidiary means a sub-
sidiary more than 50 percent of whose 
outstanding securities representing the 
right, other than as affected by events 
of default, to vote for the election of 
directors, is owned by the subsidiary’s 
parent and/or one or more of the par-
ent’s other majority-owned subsidi-
aries. 

Material. The term material, when 
used to qualify a requirement for the 
furnishing of information as to any 

subject, limits the information re-
quired to those matters to which there 
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to pur-
chase the security registered. 

Officer. The term officer means a 
president, vice president, secretary, 
treasurer or principal financial officer, 
comptroller or principal accounting of-
ficer, and any person routinely per-
forming corresponding functions with 
respect to any organization whether in-
corporated or unincorporated. 

Parent. A parent of a specified person 
is an affiliate controlling such person 
directly, or indirectly through one or 
more intermediaries. 

Predecessor. The term predecessor 
means a person the major portion of 
the business and assets of which an-
other person acquired in a single suc-
cession, or in a series of related succes-
sions in each of which the acquiring 
person acquired the major portion of 
the business and assets of the acquired 
person. 

Principal underwriter. The term prin-
cipal underwriter means an underwriter 
in privity of contract with the issuer of 
the securities as to which he is under-
writer, the term issuer having the 
meaning given in sections 2(4) and 2(11) 
of the Act. 

Promoter. (1) The term promoter in-
cludes: 

(i) Any person who, acting alone or in 
conjunction with one or more other 
persons, directly or indirectly takes 
initiative in founding and organizing 
the business or enterprise of an issuer; 
or 

(ii) Any person who, in connection 
with the founding and organizing of the 
business or enterprise of an issuer, di-
rectly or indirectly receives in consid-
eration of services or property, or both 
services and property, 10 percent or 
more of any class of securities of the 
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of such 
securities. However, a person who re-
ceives such securities or proceeds ei-
ther solely as underwriting commis-
sions or solely in consideration of prop-
erty shall not be deemed a promoter 
within the meaning of this paragraph if 
such person does not otherwise take 
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part in founding and organizing the en-
terprise. 

(2) All persons coming within the def-
inition of promoter in paragraph (1) of 
this definition may be referred to as 
founders or organizers or by another 
term provided that such term is rea-
sonably descriptive of those persons’ 
activities with respect to the issuer. 

Prospectus. Unless otherwise specified 
or the context otherwise requires, the 
term prospectus means a prospectus 
meeting the requirements of section 
10(a) of the Act. 

Registrant. The term registrant means 
the issuer of the securities for which 
the registration statement is filed. 

Share. The term share means a share 
of stock in a corporation or unit of in-
terest in an unincorporated person. 

Shell company. The term shell com-
pany means a registrant, other than an 
asset-backed issuer as defined in Item 
1101(b) of Regulation AB (§ 229.1101(b) of 
this chapter), that has: 

(1) No or nominal operations; and 
(2) Either: 
(i) No or nominal assets; 
(ii) Assets consisting solely of cash 

and cash equivalents; or 
(iii) Assets consisting of any amount 

of cash and cash equivalents and nomi-
nal other assets. 

NOTE: For purposes of this definition, the 
determination of a registrant’s assets (in-
cluding cash and cash equivalents) is based 
solely on the amount of assets that would be 
reflected on the registrant’s balance sheet 
prepared in accordance with generally ac-
cepted accounting principles on the date of 
that determination. 

Significant subsidiary. The term sig-
nificant subsidiary means a subsidiary, 
including its subsidiaries, which meets 
any of the following conditions: 

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances 
to the subsidiary exceed 10 percent of 
the total assets of the registrant and 
its subsidiaries consolidated as of the 
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also 
met when the number of common 
shares exchanged or to be exchanged by 
the registrant exceeds 10 percent of its 
total common shares outstanding at 
the date the combination is initiated); 
or 

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the 
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10 
percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or 

(3) The registrant’s and its other sub-
sidiaries’ equity in the income from 
continuing operations before income 
taxes, extraordinary items and cumu-
lative effect of a change in accounting 
principle of the subsidiary exceeds 10 
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed 
fiscal year. 

COMPUTATIONAL NOTE. For purposes of 
making the prescribed income test the fol-
lowing guidance should be applied: 

1. When a loss has been incurred by either 
the parent and its subsidiaries consolidated 
or the tested subsidiary, but not both, the 
equity in the income or loss of the tested 
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries 
consolidated for purposes of the computa-
tion. 

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent 
fiscal year is at least 10 percent lower than 
the average of the income for the last five 
fiscal years, such average income should be 
substituted for purposes of the computation. 
Any loss years should be omitted for pur-
poses of computing average income. 

Smaller reporting company: As used in 
this part, the term smaller reporting 
company means an issuer that is not an 
investment company, an asset-backed 
issuer (as defined in § 229.1101 of this 
chapter), or a majority-owned sub-
sidiary of a parent that is not a smaller 
reporting company and that: 

(1) Had a public float of less than $75 
million as of the last business day of 
its most recently completed second fis-
cal quarter, computed by multiplying 
the aggregate worldwide number of 
shares of its voting and non-voting 
common equity held by non-affiliates 
by the price at which the common eq-
uity was last sold, or the average of the 
bid and asked prices of common equity, 
in the principal market for the com-
mon equity; or 

(2) In the case of an initial registra-
tion statement under the Securities 
Act or Exchange Act for shares of its 
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common equity, had a public float of 
less than $75 million as of a date within 
30 days of the date of the filing of the 
registration statement, computed by 
multiplying the aggregate worldwide 
number of such shares held by non-af-
filiates before the registration plus, in 
the case of a Securities Act registra-
tion statement, the number of such 
shares included in the registration 
statement by the estimated public of-
fering price of the shares; or 

(3) In the case of an issuer whose pub-
lic float as calculated under paragraph 
(1) or (2) of this definition was zero, had 
annual revenues of less than $50 mil-
lion during the most recently com-
pleted fiscal year for which audited fi-
nancial statements are available. 

(4) Determination: Whether or not an 
issuer is a smaller reporting company 
is determined on an annual basis. 

(i) For issuers that are required to 
file reports under section 13(a) or 15(d) 
of the Exchange Act, the determina-
tion is based on whether the issuer 
came within the definition of smaller 
reporting company using the amounts 
specified in paragraph (f)(2)(iii) of Item 
10 of Regulation S–K (§ 229.10(f)(1)(i) of 
this chapter), as of the last business 
day of the second fiscal quarter of the 
issuer’s previous fiscal year. An issuer 
in this category must reflect this de-
termination in the information it pro-
vides in its quarterly report on Form 
10–Q for the first fiscal quarter of the 
next year, indicating on the cover page 
of that filing, and in subsequent filings 
for that fiscal year, whether or not it is 
a smaller reporting company, except 
that, if a determination based on pub-
lic float indicates that the issuer is 
newly eligible to be a smaller reporting 
company, the issuer may choose to re-
flect this determination beginning with 
its first quarterly report on Form 10–Q 
following the determination, rather 
than waiting until the first fiscal quar-
ter of the next year. 

(ii) For determinations based on an 
initial Securities Act or Exchange Act 
registration statement under para-
graph (f)(1)(ii) of Item 10 of Regulation 
S–K (§ 229.10(f)(1)(ii) of this chapter), 
the issuer must reflect the determina-
tion in the information it provides in 
the registration statement and must 
appropriately indicate on the cover 

page of the filing, and subsequent fil-
ings for the fiscal year in which the fil-
ing is made, whether or not it is a 
smaller reporting company. The issuer 
must redetermine its status at the end 
of its second fiscal quarter and then re-
flect any change in status as provided 
in paragraph (4)(i) of this definition. In 
the case of a determination based on an 
initial Securities Act registration 
statement, an issuer that was not de-
termined to be a smaller reporting 
company has the option to redetermine 
its status at the conclusion of the of-
fering covered by the registration 
statement based on the actual offering 
price and number of shares sold. 

(iii) Once an issuer fails to qualify for 
smaller reporting company status, it 
will remain unqualified unless it deter-
mines that its public float, as cal-
culated in accordance with paragraph 
(f)(1) of this definition, was less than 
$50 million as of the last business day 
of its second fiscal quarter or, if that 
calculation results in zero because the 
issuer had no public equity outstanding 
or no market price for its equity ex-
isted, if the issuer had annual revenues 
of less than $40 million during its pre-
vious fiscal year. 

Subsidiary. A subsidiary of a specified 
person is an affiliate controlled by such 
person directly, or indirectly through 
one or more intermediaries. (See also 
majority owned subsidiary, significant 
subsidiary, totally held subsidiary, and 
wholly owned subsidiary.) 

Succession. The term succession means 
the direct acquisition of the assets 
comprising a going business, whether 
by merger, consolidation, purchase, or 
other direct transfer. The term does 
not include the acquisition of control 
of a business unless followed by the di-
rect acquisition of its assets. The 
terms succeed and successor have mean-
ings correlative to the foregoing. 

Totally held subsidiary. The term to-
tally held subsidiary means a subsidiary 
(1) substantially all of whose out-
standing securities are owned by its 
parent and/or the parent’s other totally 
held subsidiaries, and (2) which is not 
indebted to any person other than its 
parent and/or the parent’s other totally 
held subsidiaries in an amount which is 
material in relation to the particular 
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subsidiary, excepting indebtedness in-
curred in the ordinary course of busi-
ness which is not overdue and which 
matures within one year from the date 
of its creation, whether evidenced by 
securities or not. 

Voting securities. The term voting se-
curities means securities the holders of 
which are presently entitled to vote for 
the election of directors. 

Well-known seasoned issuer. A well- 
known seasoned issuer is an issuer that, 
as of the most recent determination 
date determined pursuant to paragraph 
(2) of this definition: 

(1)(i) Meets all the registrant require-
ments of General Instruction I.A. of 
Form S–3 or Form F–3 (§ 239.13 or 
§ 239.33 of this chapter) and either: 

(A) As of a date within 60 days of the 
determination date, has a worldwide 
market value of its outstanding voting 
and non-voting common equity held by 
non-affiliates of $700 million or more; 
or 

(B)(1) As of a date within 60 days of 
the determination date, has issued in 
the last three years at least $1 billion 
aggregate principal amount of non-con-
vertible securities, other than common 
equity, in primary offerings for cash, 
not exchange, registered under the Act; 
and 

(2) Will register only non-convertible 
securities, other than common equity, 
and full and unconditional guarantees 
permitted pursuant to paragraph (1)(ii) 
of this definition unless, at the deter-
mination date, the issuer also is eligi-
ble to register a primary offering of its 
securities relying on General Instruc-
tion I.B.1. of Form S–3 or Form F–3. 

(3) Provided that as to a parent 
issuer only, for purposes of calculating 
the aggregate principal amount of out-
standing non-convertible securities 
under paragraph (1)(i)(B)(1) of this defi-
nition, the parent issuer may include 
the aggregate principal amount of non- 
convertible securities, other than com-
mon equity, of its majority-owned sub-
sidiaries issued in registered primary 
offerings for cash, not exchange, that it 
has fully and unconditionally guaran-
teed, within the meaning of Rule 3–10 
of Regulation S-X (§ 210.3–10 of this 
chapter) in the last three years; or 

(ii) Is a majority-owned subsidiary of 
a parent that is a well-known seasoned 

issuer pursuant to paragraph (1)(i) of 
this definition and, as to the subsidi-
aries’ securities that are being or may 
be offered on that parent’s registration 
statement: 

(A) The parent has provided a full 
and unconditional guarantee, as de-
fined in Rule 3–10 of Regulation S-X, of 
the payment obligations on the sub-
sidiary’s securities and the securities 
are non-convertible securities, other 
than common equity; 

(B) The securities are guarantees of: 
(1) Non-convertible securities, other 

than common equity, of its parent 
being registered; or 

(2) Non-convertible securities, other 
than common equity, of another major-
ity-owned subsidiary being registered 
where there is a full and unconditional 
guarantee, as defined in Rule 3–10 of 
Regulation S-X, of such non-convert-
ible securities by the parent; or 

(C) The securities of the majority- 
owned subsidiary meet the conditions 
of General Instruction I.B.2 of Form S– 
3 or Form F–3. 

(iii) Is not an ineligible issuer as de-
fined in this section. 

(iv) Is not an asset-backed issuer as 
defined in Item 1101 of Regulation AB 
(§ 229.1101(b) of this chapter). 

(v) Is not an investment company 
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–1 et seq.) 
or a business development company as 
defined in section 2(a)(48) of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–2(a)(48)). 

(2) For purposes of this definition, 
the determination date as to whether 
an issuer is a well-known seasoned 
issuer shall be the latest of: 

(i) The time of filing of its most re-
cent shelf registration statement; or 

(ii) The time of its most recent 
amendment (by post-effective amend-
ment, incorporated report filed pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78m 
or 78o(d) of this chapter), or form of 
prospectus) to a shelf registration 
statement for purposes of complying 
with section 10(a)(3) of the Act (or if 
such amendment has not been made 
within the time period required by sec-
tion 10(a)(3) of the Act, the date on 
which such amendment is required); or 
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(iii) In the event that the issuer has 
not filed a shelf registration statement 
or amended a shelf registration state-
ment for purposes of complying with 
section 10(a)(3) of the Act for sixteen 
months, the time of filing of the 
issuer’s most recent annual report on 
Form 10–K (§ 249.310 of this chapter) or 
Form 20–F (§ 249.220f of this chapter) (or 
if such report has not been filed by its 
due date, such due date). 

Wholly owned subsidiary. The term 
wholly owned subsidiary means a sub-
sidiary substantially all of whose out-
standing voting securities are owned 
by its parent and/or the parent’s other 
wholly owned subsidiaries. 

Written communication. Except as oth-
erwise specifically provided or the con-
text otherwise requires, a written com-
munication is any communication that 
is written, printed, a radio or tele-
vision broadcast, or a graphic commu-
nication as defined in this section. 

NOTE: Note to definition of ‘‘written com-
munication.’’ 

A communication that is a radio or tele-
vision broadcast is a written communication 
regardless of the means of transmission of 
the broadcast. 

[47 FR 11435, Mar. 16, 1982] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 230.405, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 230.406 Confidential treatment of in-
formation filed with the Commis-
sion. 

PRELIMINARY NOTES: (1) Confidential treat-
ment of supplemental information or other 
information not required to be filed under 
the Act should be requested under 17 CFR 
200.83 and not under this rule. 

(2) All confidential treatment requests 
shall be submitted in paper format only, 
whether or not the filer is an electronic filer. 
See Rule 101(c)(1)(i) of Regulation S-T 
(§ 232.101(c)(1)(i) of this chapter). 

(a) Any person submitting any infor-
mation in a document required to be 
filed under the Act may make written 
objection to its public disclosure by 
following the procedure in paragraph 
(b) of this section, which shall be the 
exclusive means of requesting con-
fidential treatment of information in-
cluded in any document (hereinafter 
referred to as the material filed) re-

quired to be filed under the Act, except 
that if the material filed is a registra-
tion statement on Form S–8 (§ 239.16b of 
this chapter) or on Form S–3, F–2, F–3 
(§ 239.13, § 239.32 or § 239.33 of this chap-
ter) relating to a dividend or interest 
reinvestment plan, or on Form S–4 
(§ 239.25 of this chapter) complying with 
General Instruction G of that Form or 
if the material filed is a registration 
statement that does not contain a de-
laying amendment pursuant to Rule 
473 (§ 230.473 of this chapter), the person 
shall comply with the procedure in 
paragraph (b) prior to the filing of a 
registration statement. 

(b) The person shall omit from the 
material filed the portion thereof 
which it desires to keep undisclosed 
(hereinafter called the confidential por-
tion). In lieu thereof, the person shall 
indicate at the appropriate place in the 
material filed that the confidential 
portion has been so omitted and filed 
separately with the Commission. The 
person shall file with the material 
filed: 

(1) One copy of the confidential por-
tion, marked ‘‘Confidential Treat-
ment,’’ of the material filed with the 
Commission. The copy shall contain an 
appropriate identification of the item 
or other requirement involved and, 
notwithstanding that the confidential 
portion does not constitute the whole 
of the answer or required disclosure, 
the entire answer or required disclo-
sure, except that in the case where the 
confidential portion is part of a finan-
cial statement or schedule, only the 
particular financial statement or 
schedule need be included. The copy of 
the confidential portion shall be in the 
same form as the remainder of the ma-
terial filed; 

(2) An application making objection 
to the disclosure of the confidential 
portion. Such application shall be on a 
sheet or sheets separate from the con-
fidential portion, and shall contain: 

(i) An identification of the portion; 
(ii) A statement of the grounds of the 

objection referring to and analyzing 
the applicable exemption(s) from dis-
closure under § 200.80 of this chapter, 
the Commission’s rule adopted under 
the Freedom of Information Act (5 
U.S.C. 552), and a justification of the 
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