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and that have not been filed pursuant 
to paragraph (d) or (f) of this section, 
for 3 years following the initial bona 
fide offering of the securities in ques-
tion. 

NOTE TO PARAGRAPH (g) OF § 230.433. To the 
extent that the record retention require-
ments of Rule 17a–4 of the Securities Ex-
change Act of 1934 (§ 240.17a–4 of this chapter) 
apply to free writing prospectuses required 
to be retained by a broker-dealer under this 
section, such free writing prospectuses are 
required to be retained in accordance with 
such requirements. 

(h) Definitions. For purposes of this 
section: 

(1) An issuer free writing prospectus 
means a free writing prospectus pre-
pared by or on behalf of the issuer or 
used or referred to by the issuer and, in 
the case of an asset-backed issuer, pre-
pared by or on behalf of a depositor, 
sponsor, or servicer (as defined in Item 
1101 of Regulation AB) or affiliated de-
positor or used or referred to by any 
such person. 

(2) Issuer information means material 
information about the issuer or its se-
curities that has been provided by or 
on behalf of the issuer. 

(3) A written communication or in-
formation is prepared or provided by or 
on behalf of a person if the person or an 
agent or representative of the person 
authorizes the communication or infor-
mation or approves the communication 
or information before it is used. An of-
fering participant other than the issuer 
shall not be an agent or representative 
of the issuer solely by virtue of its act-
ing as an offering participant. 

(4) A road show means an offer (other 
than a statutory prospectus or a por-
tion of a statutory prospectus filed as 
part of a registration statement) that 
contains a presentation regarding an 
offering by one or more members of the 
issuer’s management (and in the case 
of an offering of asset-backed securi-
ties, management involved in the 
securitization or servicing function of 
one or more of the depositors, sponsors, 
or servicers (as such terms are defined 
in Item 1101 of Regulation AB) or an af-
filiated depositor) and includes discus-
sion of one or more of the issuer, such 
management, and the securities being 
offered; and 

(5) A bona fide electronic road show 
means a road show that is a written 

communication transmitted by graphic 
means that contains a presentation by 
one or more officers of an issuer or 
other persons in an issuer’s manage-
ment (and in the case of an offering of 
asset-backed securities, management 
involved in the securitization or serv-
icing function of one or more of the de-
positors, sponsors, or servicers (as such 
terms are defined in Item 1101 of Regu-
lation AB) or an affiliated depositor) 
and, if more than one road show that is 
a written communication is being used, 
includes discussion of the same general 
areas of information regarding the 
issuer, such management, and the secu-
rities being offered as such other issuer 
road show or shows for the same offer-
ing that are written communications. 

NOTE TO § 230.433. This section does not af-
fect the operation of the provisions of clause 
(a) of section 2(a)(10) of the Act providing an 
exception from the definition of ‘‘pro-
spectus.’’ 

[70 FR 44815, Aug. 3, 2005, as amended at 71 
FR 7413, Feb. 13, 2006] 

WRITTEN CONSENTS 

§ 230.436 Consents required in special 
cases. 

(a) If any portion of the report or 
opinion of an expert or counsel is 
quoted or summarized as such in the 
registration statement or in a pro-
spectus, the written consent of the ex-
pert or counsel shall be filed as an ex-
hibit to the registration statement and 
shall expressly state that the expert or 
counsel consents to such quotation or 
summarization. 

(b) If it is stated that any informa-
tion contained in the registration 
statement has been reviewed or passed 
upon by any persons and that such in-
formation is set forth in the registra-
tion statement upon the authority of 
or in reliance upon such persons as ex-
perts, the written consents of such per-
sons shall be filed as exhibits to the 
registration statement. 

(c) Notwithstanding the provisions of 
paragraph (b) of this section, a report 
on unaudited interim financial infor-
mation (as defined in paragraph (d) of 
this section) by an independent ac-
countant who has conducted a review 
of such interim financial information 
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shall not be considered a part of a reg-
istration statement prepared or cer-
tified by an accountant or a report pre-
pared or certified by an accountant 
within the meaning of sections 7 and 11 
of the Act. 

(d) The term report on unaudited in-
terim financial information shall mean a 
report which consists of the following: 

(1) A statement that the review of in-
terim financial information was made 
in accordance with established profes-
sional standards for such reviews; 

(2) An identification of the interim 
financial information reviewed; 

(3) A description of the procedures for 
a review of interim financial informa-
tion; 

(4) A statement that a review of in-
terim financial information is substan-
tially less in scope than an examina-
tion in accordance with generally ac-
cepted auditing standards, the objec-
tive of which is an expression of opin-
ion regarding the financial statements 
taken as a whole, and, accordingly, no 
such opinion is expressed; and 

(5) A statement about whether the 
accountant is aware of any material 
modifications that should be made to 
the accompanying financial informa-
tion so that it conforms with generally 
accepted accounting principles. 

(e) Where a counsel is named as hav-
ing acted for the underwriters or sell-
ing security holders, no consent will be 
required by reason of his being named 
as having acted in such capacity. 

(f) Where the opinion of one counsel 
relies upon the opinion of another 
counsel, the consent of the counsel 
whose prepared opinion is relied upon 
need not be furnished. 

(g)(1) Notwithstanding the provisions 
of paragraphs (a) and (b) of this sec-
tion, the security rating assigned to a 
class of debt securities, a class of con-
vertible debt securities, or a class of 
preferred stock by a nationally recog-
nized statistical rating organization, or 
with respect to registration statements 
on Form F–9 (§ 239.39 of this chapter) by 
any other rating organization specified 
in the Instruction to paragraph (a)(2) of 
General Instruction I of Form F–9, 
shall not be considered a part of the 
registration statement prepared or cer-
tified by a person within the meaning 
of sections 7 and 11 of the Act. 

(2) For the purpose of paragraph 
(g)(1) of this section, the term nation-
ally recognized statistical rating organiza-
tion shall have the same meaning as 
used in Rule 15c3–1(c)(2)(vi)(F) (17 CFR 
240.15c3–1 (c)(2)(vi)(F)). 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90 
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48 
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8, 
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat. 
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs. 
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4, 
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; 
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b), 
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203, 
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat. 
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841; 
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a- 
37) 

[47 FR 11441, Mar. 16, 1982, as amended at 58 
FR 62030, Nov. 23, 1993] 

§ 230.437 Application to dispense with 
consent. 

An application to the Commission to 
dispense with any written consent of 
an expert pursuant to section 7 of the 
act shall be made by the registrant and 
shall be supported by an affidavit or af-
fidavits establishing that the obtaining 
of such consent is impracticable or in-
volves undue hardship on the reg-
istrant. Such application shall be filed 
and the consent of the Commission 
shall be obtained prior to the effective 
date of the registration statement. 

[Reg. C, 12 FR 4074, June 24, 1947] 

§ 230.437a Written consents. 

(a) This section applies only to reg-
istrants that: 

(1) Are not a ‘‘blank check company’’ 
as defined in § 230.419(a)(2); and 

(2) Are filing a registration state-
ment containing financial statements 
in which Arthur Andersen LLP (or a 
foreign affiliate of Arthur Andersen 
LLP) had been acting as the inde-
pendent public accountant. 

(b) Notwithstanding any other Com-
mission rule or regulation, every reg-
istrant eligible to rely on this section 
may dispense with the requirement for 
the registrant to file the written con-
sent of Arthur Andersen LLP (or a for-
eign affiliate of Arthur Andersen LLP) 
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