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keep the information to be provided pursu-
ant to this section confidential. If an 
optionholder does not agree to keep the in-
formation to be provided pursuant to this 
section confidential, then the issuer is not 
required to provide the information. 

(2) If the exemption provided by para-
graph (f)(1) of this section ceases to be 
available, the issuer of the stock op-
tions that is relying on the exemption 
provided by this section must file a 
registration statement to register the 
class of stock options under section 12 
of the Act within 120 calendar days 
after the exemption provided by para-
graph (f)(1) of this section ceases to be 
available; and 

(g)(1) Stock options issued under 
written compensatory stock option 
plans under the following conditions: 

(i) The issuer of the equity security 
underlying the stock options has reg-
istered a class of security under section 
12 of the Act or is required to file peri-
odic reports pursuant to section 15(d) 
of the Act; 

(ii) The stock options have been 
issued pursuant to one or more written 
compensatory stock option plans es-
tablished by the issuer, its parents, its 
majority-owned subsidiaries or major-
ity-owned subsidiaries of the issuer’s 
parents; 

NOTE TO PARAGRAPH (g)(1)(ii): All stock op-
tions issued under all of the written compen-
satory stock option plans on the same class 
of equity security of the issuer will be con-
sidered part of the same class of equity secu-
rity of the issuer for purposes of the provi-
sions of paragraph (g) of this section. 

(iii) The stock options are held only 
by those persons described in Rule 
701(c) under the Securities Act (17 CFR 
230.701(c)) or those persons specified in 
General Instruction A.1(a) of Form S–8 
(17 CFR 239.16b); provided that an 
issuer can still rely on this exemption 
if there is an insignificant deviation 
from satisfaction of the condition in 
this paragraph (g)(1)(iii) and after De-
cember 7, 2007 the issuer has made a 
good faith and reasonable attempt to 
comply with the conditions of this 
paragraph (g)(1)(iii). For purposes of 
this paragraph (g)(1)(iii), an insignifi-
cant deviation exists if the number of 
optionholders that do not meet the 
condition in this paragraph (g)(1)(iii) 
are insignificant both as to the aggre-
gate number of optionholders and num-
ber of outstanding stock options. 

(2) If the exemption provided by para-
graph (g)(1) of this section ceases to be 
available, the issuer of the stock op-
tions that is relying on the exemption 
provided by this section must file a 
registration statement to register the 
class of stock options or a class of se-
curity under section 12 of the Act with-
in 60 calendar days after the exemption 
provided in paragraph (g)(1) of this sec-
tion ceases to be available. 

(h)T any eligible credit default swap, 
as defined in Rule 239T of the Securi-
ties Act of 1933 (17 CFR 230.239T), issued 
or cleared by a clearing agency reg-
istered as a clearing agency under Sec-
tion 17A of the Act (15 U.S.C. 78q–1) or 
exempt from registration under Sec-
tion 17A of the Act pursuant to a rule, 
regulation, or order of the Commission 
that will be purchased by or sold to an 
eligible contract participant (as de-
fined in Section 1a(12) of the Com-
modity Exchange Act (7 U.S.C. 1a(12)) 
as in effect on the date of adoption of 
this section, other than a person who is 
an eligible contract participant under 
Section 1(a)(12)(C) of the Commodity 
Exchange Act. This temporary rule 
will expire on November 30, 2010. 

[30 FR 6114, Apr. 30, 1965, as amended at 43 
FR 2392, Jan. 17, 1978. Redesignated at 47 FR 
17052, Apr. 21, 1982; 68 FR 192, Jan. 2, 2003; 72 
FR 69566, Dec. 7, 2007; 74 FR 3975, Jan. 22, 
2009; 74 FR 47725, Sept. 17, 2009] 

EFFECTIVE DATE NOTE: At 74 FR 3975, Jan. 
22, 2009, § 240.12h–1 was amended by adding 
paragraph (h)T, effective January 22, 2009 
through September 25, 2009. At 74 FR 47719, 
Sept. 17, 2009, the effective date was extended 
to November 30, 2010. 

§ 240.12h–2 [Reserved] 

§ 240.12h–3 Suspension of duty to file 
reports under section 15(d). 

(a) Subject to paragraphs (c) and (d) 
of this section, the duty under section 
15(d) to file reports required by section 
13(a) of the Act with respect to a class 
of securities specified in paragraph (b) 
of this section shall be suspended for 
such class of securities immediately 
upon filing with the Commission a cer-
tification on Form 15 (17 CFR 249.323) if 
the issuer of such class has filed all re-
ports required by section 13(a), without 
regard to Rule 12b–25 (17 CFR 249.322), 
for the shorter of its most recent three 
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fiscal years and the portion of the cur-
rent year preceding the date of filing 
Form 15, or the period since the issuer 
became subject to such reporting obli-
gation. If the certification on Form 15 
is subsequently withdrawn or denied, 
the issuer shall, within 60 days, file 
with the Commission all reports which 
would have been required if such cer-
tification had not been filed. 

(b) The classes of securities eligible 
for the suspension provided in para-
graph (a) of this section are: 

(1) Any class of securites held of 
record by: 

(i) Less than 300 persons; or 
(ii) By less then 500 persons, where 

the total assets of the issuer have not 
exceeded $10 million on the last day of 
each of the issuer’s three most recent 
fiscal years; and 

(2) Any class or securities 
deregistered pursuant to section 12(d) 
of the Act if such class would not 
thereupon be deemed registered under 
section 12(g) of the Act or the rules 
thereunder. 

(c) This section shall not be available 
for any class of securities for a fiscal 
year in which a registration statement 
relating to that class becomes effective 
under the Securities Act of 1933, or is 
required to be updated pursuant to sec-
tion 10(a)(3) of the Act, and, in the case 
of paragraph (b)(1)(ii), the two suc-
ceeding fiscal years; Provided, however, 
That this paragraph shall not apply to 
the duty to file reports which arises 
solely from a registration statement 
filed by an issuer with no significant 
assets, for the reorganization of a non- 
reporting issuer into a one subsidiary 
holding company in which equity secu-
rity holders receive the same propor-
tional interest in the holding company 
as they held in the non-reporting 
issuer, except for changes resulting 
from the exercise of dissenting share-
holder rights under state law. 

(d) The suspension provided by this 
rule relates only to the reporting obli-
gation under section 15(d) with respect 
to a class of securities, does not affect 
any other duties imposed on that class 
of securities, and shall continue as long 
as either criteria (i) or (ii) of paragraph 
(b)(1) is met on the first day of any sub-
sequent fiscal year; Provided, however, 
That such criteria need not be met if 

the duty to file reports arises solely 
from a registration statement filed by 
an issuer with no significant assets in 
a reorganization of a non-reporting 
company into a one subsidiary holding 
company in which equity security 
holders receive the same proportional 
interest in the holding company as 
they held in the non-reporting issuer 
except for changes resulting from the 
exercise of dissenting shareholder 
rights under state law. 

(e) If the suspension provided by this 
section is discontinued because a class 
of securities does not meet the eligi-
bility criteria of paragraph (b) of this 
section on the first day of an issuer’s 
fiscal year, then the issuer shall re-
sume periodic reporting pursuant to 
section 15(d) of the Act by filing an an-
nual report on Form 10–K for its pre-
ceding fiscal year, not later than 120 
days after the end of such fiscal year. 

[49 FR 12689, Mar. 30, 1984, as amended at 51 
FR 25362, July 14, 1986; 61 FR 21356, May 9, 
1996; 72 FR 16956, Apr. 5, 2007; 73 FR 975, Jan. 
4, 2008] 

§ 240.12h–4 Exemption from duty to 
file reports under section 15(d). 

An issuer shall be exempt from the 
duty under section 15(d) of the Act to 
file reports required by section 13(a) of 
the Act with respect to securities reg-
istered under the Securities Act of 1933 
on Form F–7, Form F–8 or Form F–80, 
provided that the issuer is exempt from 
the obligations of Section 12(g) of the 
Act pursuant to Rule 12g3–2(b). 

[56 FR 30068, July 1, 1991] 

§ 240.12h–5 Exemption for subsidiary 
issuers of guaranteed securities and 
subsidiary guarantors. 

(a) Any issuer of a guaranteed secu-
rity, or guarantor of a security, that is 
permitted to omit financial statements 
by § 210.3–10 of Regulation S-X of this 
chapter is exempt from the require-
ments of Section 13(a) or 15(d) of the 
Act (15 U.S.C. 78m(a) or 78o(d)). 

(b) Any issuer of a guaranteed secu-
rity, or guarantor of a security, that 
would be permitted to omit financial 
statements by § 210.3–10 of Regulation 
S-X of this chapter, but is required to 
file financial statements in accordance 
with the operation of § 210.3–10(g) of 
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