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that is the subject of the proposed roll- 
up transaction who engages in the 
business of buying and selling limited 
partnership interests in the secondary 
market unless that holder discloses to 
the persons to whom the communica-
tions are made such ownership interest 
and any relations of the holder to the 
parties of the transaction or to the 
transaction itself, as required by 
§ 240.14a–6(n)(1) and specified in the No-
tice of Exempt Preliminary Roll-up 
Communication (§ 240.14a–104). If the 
communication is oral, this disclosure 
may be provided to the security holder 
orally. Whether the communication is 
written or oral, the notice required by 
§ 240.14a–6(n) and § 240.14a–104 shall be 
furnished to the Commission. 

(5) Publication or distribution by a 
broker or a dealer of a research report 
in accordance with Rule 138 (§ 230.138 of 
this chapter) or Rule 139 (§ 230.139 of 
this chapter) during a transaction in 
which the broker or dealer or its affil-
iate participates or acts in a an advi-
sory role. 

(6) Any solicitation by or on behalf of 
any person who does not seek directly 
or indirectly, either on its own or an-
other’s behalf, the power to act as 
proxy for a shareholder and does not 
furnish or otherwise request, or act on 
behalf of a person who furnishes or re-
quests, a form of revocation, absten-
tion, consent, or authorization in an 
electronic shareholder forum that is es-
tablished, maintained or operated pur-
suant to the provisions of § 240.14a–17, 
provided that the solicitation is made 
more than 60 days prior to the date an-
nounced by a registrant for its next an-
nual or special meeting of share-
holders. If the registrant announces 
the date of its next annual or special 
meeting of shareholders less than 60 
days before the meeting date, then the 
solicitation may not be made more 
than two days following the date of the 
registrant’s announcement of the 
meeting date. Participation in an elec-
tronic shareholder forum does not 
eliminate a person’s eligibility to so-
licit proxies after the date that this ex-
emption is no longer available, or is no 
longer being relied upon, provided that 

any such solicitation is conducted in 
accordance with this regulation. 

[44 FR 68769, Nov. 29, 1979, as amended at 51 
FR 42059, Nov. 20, 1986; 52 FR 21936, June 10, 
1987; 57 FR 48290, Oct. 22, 1992; 59 FR 63684, 
Dec. 8, 1994; 65 FR 65749, Nov. 2, 2000; 70 FR 
44829, Aug. 3, 2005; 72 FR 4166, Jan. 29, 2007; 73 
FR 4458, Jan. 25, 2008; 73 FR 17814, Apr. 1, 
2008] 

§ 240.14a–3 Information to be fur-
nished to security holders. 

(a) No solicitation subject to this 
regulation shall be made unless each 
person solicited is concurrently fur-
nished or has previously been furnished 
with: 

(1) A publicly-filed preliminary or de-
finitive proxy statement, in the form 
and manner described in § 240.14a–16, 
containing the information specified in 
Schedule 14A (§ 240.14a–101); 

(2) A preliminary or definitive writ-
ten proxy statement included in a reg-
istration statement filed under the Se-
curities Act of 1933 on Form S–4 or F– 
4 (§ 239.25 or § 239.34 of this chapter) or 
Form N–14 (§ 239.23 of this chapter) and 
containing the information specified in 
such Form; or 

(3) A publicly-filed preliminary or de-
finitive proxy statement, not in the 
form and manner described in § 240.14a– 
16, containing the information speci-
fied in Schedule 14A (§ 240.14a–101), if: 

(i) The solicitation relates to a busi-
ness combination transaction as de-
fined in § 230.165 of this chapter, as well 
as transactions for cash consideration 
requiring disclosure under Item 14 of 
§ 240.14a–101. 

(ii) The solicitation may not follow 
the form and manner described in 
§ 240.14a–16 pursuant to the laws of the 
state of incorporation of the reg-
istrant; 

(b) If the solicitation is made on be-
half of the registrant, other than an in-
vestment company registered under 
the Investment Company Act of 1940, 
and relates to an annual (or special 
meeting in lieu of the annual) meeting 
of security holders, or written consent 
in lieu of such meeting, at which direc-
tors are to be elected, each proxy state-
ment furnished pursuant to paragraph 
(a) of this section shall be accompanied 
or preceded by an annual report to se-
curity holders as follows: 
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(1) The report shall include, for the 
registrant and its subsidiaries, consoli-
dated and audited balance sheets as of 
the end of the two most recent fiscal 
years and audited statements of in-
come and cash flows for each of the 
three most recent fiscal years prepared 
in accordance with Regulation S–X 
(part 210 of this chapter), except that 
the provisions of Article 3 (other than 
§§ 210.3–03(e), 210.3–04 and 210.3–20) and 
Article 11 shall not apply. Any finan-
cial statement schedules or exhibits or 
separate financial statements which 
may otherwise be required in filings 
with the Commission may be omitted. 
If the financial statements of the reg-
istrant and its subsidiaries consoli-
dated in the annual report filed or to 
be filed with the Commission are not 
required to be audited, the financial 
statements required by this paragraph 
may be unaudited. A smaller reporting 
company may provide the information 
in Article 8 of Regulation S–X (§ 210.8 of 
this chapter) in lieu of the financial in-
formation required by this paragraph 
9(b)(1). 

NOTE 1 TO PARAGRAPH (b)(1): If the financial 
statements for a period prior to the most re-
cently completed fiscal year have been ex-
amined by a predecessor accountant, the sep-
arate report of the predecessor accountant 
may be omitted in the report to security 
holders, provided the registrant has obtained 
from the predecessor accountant a reissued 
report covering the prior period presented 
and the successor accountant clearly indi-
cates in the scope paragraph of his or her re-
port (a) that the financial statements of the 
prior period were examined by other ac-
countants, (b) the date of their report, (c) 
the type of opinion expressed by the prede-
cessor accountant and (d) the substantive 
reasons therefore, if it was other than un-
qualified. It should be noted, however, that 
the separate report of any predecessor ac-
countant is required in filings with the Com-
mission. If, for instance, the financial state-
ments in the annual report to security hold-
ers are incorporated by reference in a Form 
10–K, the separate report of a predecessor ac-
countant shall be filed in Part II or in Part 
IV as a financial statement schedule. 

NOTE 2 TO PARAGRAPH (b)(i): For purposes 
of complying with § 240.14a–3, if the reg-
istrant has changed its fiscal closing date, fi-
nancial statements covering two years and 
one period of 9 to 12 months shall be deemed 
to satisfy the requirements for statements of 
income and cash flows for the three most re-
cent fiscal years. 

(2)(i) Financial statements and notes 
thereto shall be presented in roman 
type at least as large and as legible as 
10-point modern type. If necessary for 
convenient presentation, the financial 
statements may be in roman type as 
large and as legible as 8-point modern 
type. All type shall be leaded at least 2 
points. 

(ii) Where the annual report to secu-
rity holders is delivered through an 
electronic medium, issuers may satisfy 
legibility requirements applicable to 
printed documents, such as type size 
and font, by presenting all required in-
formation in a format readily commu-
nicated to investors. 

(3) The report shall contain the sup-
plementary financial information re-
quired by item 302 of Regulation S-K 
(§ 229.302 of this chapter). 

(4) The report shall contain informa-
tion concerning changes in and dis-
agreements with accountants on ac-
counting and financial disclosure re-
quired by Item 304 of Regulation S-K 
(§ 229.304 of this chapter). 

(5)(i) The report shall contain the se-
lected financial data required by Item 
301 of Regulation S-K (§ 229.301 of this 
chapter). 

(ii) The report shall contain manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations required by Item 303 of Regula-
tion S–K (§ 229.303 of this chapter). 

(iii) The report shall contain the 
quantitative and qualitative disclo-
sures about market risk required by 
Item 305 of Regulation S-K (§ 229.305 of 
this chapter). 

(6) The report shall contain a brief 
description of the business done by the 
registrant and its subsidiaries during 
the most recent fiscal year which will, 
in the opinion of management, indicate 
the general nature and scope of the 
business of the registrant and its sub-
sidiaries. 

(7) The report shall contain informa-
tion relating to the registrant’s indus-
try segments, classes of similar prod-
ucts or services, foreign and domestic 
operations and exports sales required 
by paragraphs (b), (c)(1)(i) and (d) of 
Item 101 of Regulation S-K (§ 229.101 of 
this chapter). 

(8) The report shall identify each of 
the registrant’s directors and executive 
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officers, and shall indicate the prin-
cipal occupation or employment of 
each such person and the name and 
principal business of any organization 
by which such person is employed. 

(9) The report shall contain the mar-
ket price of and dividends on the reg-
istrant’s common equity and related 
security holder matters required by 
Items 201(a), (b) and (c) of Regulation 
S–K (§ 229.201(a), (b) and (c) of this 
chapter). If the report precedes or ac-
companies a proxy statement or infor-
mation statement relating to an an-
nual meeting of security holders at 
which directors are to be elected (or 
special meeting or written consents in 
lieu of such meeting), furnish the per-
formance graph required by Item 201(e) 
(§ 229.201(e) of this chapter). 

(10) The registrant’s proxy state-
ment, or the report, shall contain an 
undertaking in bold face or otherwise 
reasonably prominent type to provide 
without charge to each person solicited 
upon the written request of any such 
person, a copy of the registrant’s an-
nual report on Form 10–K, including 
the financial statements and the finan-
cial statement schedules, required to 
be filed with the Commission pursuant 
to Rule 13a–1 (§ 240.13a–1 of this chap-
ter) under the Act for the registrant’s 
most recent fiscal year, and shall indi-
cate the name and address (including 
title or department) of the person to 
whom such a written request is to be 
directed. In the discretion of manage-
ment, a registrant need not undertake 
to furnish without charge copies of all 
exhibits to its Form 10–K, provided 
that the copy of the annual report on 
Form 10–K furnished without charge to 
requesting security holders is accom-
panied by a list briefly describing all 
the exhibits not contained therein and 
indicating that the registrant will fur-
nish any exhibit upon the payment of a 
specified reasonable fee, which fee shall 
be limited to the registrant’s reason-
able expenses in furnishing such ex-
hibit. If the registrant’s annual report 
to security holders complies with all of 
the disclosure requirements of Form 
10–K and is filed with the Commission 
in satisfaction of its Form 10–K filing 
requirements, such registrant need not 
furnish a separate Form 10–K to secu-

rity holders who receive a copy of such 
annual report. 

NOTE TO PARAGRAPH (b)(10): Pursuant to 
the undertaking required by paragraph 
(b)(10) of this section, a registrant shall fur-
nish a copy of its annual report on Form 10– 
K (§ 249.310 of this chapter) to a beneficial 
owner of its securities upon receipt of a writ-
ten request from such person. Each request 
must set forth a good faith representation 
that, as of the record date for the solicita-
tion requiring the furnishing of the annual 
report to security holders pursuant to para-
graph (b) of this section, the person making 
the request was a beneficial owner of securi-
ties entitled to vote. 

(11) Subject to the foregoing require-
ments, the report may be in any form 
deemed suitable by management and 
the information required by paragraphs 
(b)(5) to (10) of this section may be pre-
sented in an appendix or other separate 
section of the report, provided that the 
attention of security holders is called 
to such presentation. 

NOTE: Registrants are encouraged to uti-
lize tables, schedules, charts and graphic il-
lustrations of present financial information 
in an understandable manner. Any presen-
tation of financial information must be con-
sistent with the data in the financial state-
ments contained in the report and, if appro-
priate, should refer to relevant portions of 
the financial statements and notes thereto. 

(12) [Reserved] 
(13) Paragraph (b) of this section 

shall not apply, however, to solicita-
tions made on behalf of the registrant 
before the financial statements are 
available if a solicitation is being made 
at the same time in opposition to the 
registrant and if the registrant’s proxy 
statement includes an undertaking in 
bold face type to furnish such annual 
report to security holders to all per-
sons being solicited at least 20 calendar 
days before the date of the meeting or, 
if the solicitation refers to a written 
consent or authorization in lieu of a 
meeting, at least 20 calendar days prior 
to the earliest date on which it may be 
used to effect corporate action. 

(c) Seven copies of the report sent to 
security holders pursuant to this rule 
shall be mailed to the Commission, 
solely for its information, not later 
than the date on which such report is 
first sent or given to security holders 
or the date on which preliminary cop-
ies, or definitive copies, if preliminary 
filing was not required, of solicitation 
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material are filed with the Commission 
pursuant to Rule 14a–6, whichever date 
is later. The report is not deemed to be 
‘‘soliciting material’’ or to be ‘‘filed’’ 
with the Commission or subject to this 
regulation otherwise than as provided 
in this Rule, or to the liabilities of sec-
tion 18 of the Act, except to the extent 
that the registrant specifically re-
quests that it be treated as a part of 
the proxy soliciting material or incor-
porates it in the proxy statement or 
other filed report by reference. 

(d) An annual report to security hold-
ers prepared on an integrated basis 
pursuant to General Instruction H to 
Form 10–K (§ 249.310 of this chapter) 
may also be submitted in satisfaction 
of this section. When filed as the an-
nual report on Form 10–K, responses to 
the Items of that form are subject to 
section 18 of the Act notwithstanding 
paragraph (c) of this section. 

(e)(1)(i) A registrant will be consid-
ered to have delivered an annual report 
to security holders, proxy statement or 
Notice of Internet Availability of 
Proxy Materials, as described in 
§ 240.14a–16, to all security holders of 
record who share an address if: 

(A) The registrant delivers one an-
nual report to security holders, proxy 
statement or Notice of Internet Avail-
ability of Proxy Materials, as applica-
ble, to the shared address; 

(B) The registrant addresses the an-
nual report to security holders, proxy 
statement or Notice of Internet Avail-
ability of Proxy Materials, as applica-
ble, to the security holders as a group 
(for example, ‘‘ABC Fund [or Corpora-
tion] Security Holders,’’ ‘‘Jane Doe and 
Household,’’ ‘‘The Smith Family’’), to 
each of the security holders individ-
ually (for example, ‘‘John Doe and 
Richard Jones’’) or to the security 
holders in a form to which each of the 
security holders has consented in writ-
ing; 

NOTE TO PARAGRAPH (e)(1)(i)(B): Unless the 
registrant addresses the annual report to se-
curity holders, proxy statement or Notice of 
Internet Availability of Proxy Materials to 
the security holders as a group or to each of 
the security holders individually, it must ob-
tain, from each security holder to be in-
cluded in the household group, a separate af-
firmative written consent to the specific 
form of address the registrant will use. 

(C) The security holders consent, in 
accordance with paragraph (e)(1)(ii) of 
this section, to delivery of one annual 
report to security holders or proxy 
statement, as applicable; 

(D) With respect to delivery of the 
proxy statement or Notice of Internet 
Availability of Proxy Materials, the 
registrant delivers, together with or 
subsequent to delivery of the proxy 
statement, a separate proxy card for 
each security holder at the shared ad-
dress; and 

(E) The registrant includes an under-
taking in the proxy statement to de-
liver promptly upon written or oral re-
quest a separate copy of the annual re-
port to security holders, proxy state-
ment or Notice of Internet Availability 
of Proxy Materials, as applicable, to a 
security holder at a shared address to 
which a single copy of the document 
was delivered. 

(ii) Consent—(A) Affirmative written 
consent. Each security holder must af-
firmatively consent, in writing, to de-
livery of one annual report to security 
holders or proxy statement, as applica-
ble. A security holder’s affirmative 
written consent will be considered 
valid only if the security holder has 
been informed of: 

(1) The duration of the consent; 
(2) The specific types of documents to 

which the consent will apply; 
(3) The procedures the security hold-

er must follow to revoke consent; and 
(4) The registrant’s obligation to 

begin sending individual copies to a se-
curity holder within thirty days after 
the security holder revokes consent. 

(B) Implied consent. The registrant 
need not obtain affirmative written 
consent from a security holder for pur-
poses of paragraph (e)(1)(ii)(A) of this 
section if all of the following condi-
tions are met: 

(1) The security holder has the same 
last name as the other security holders 
at the shared address or the registrant 
reasonably believes that the security 
holders are members of the same fam-
ily; 

(2) The registrant has sent the secu-
rity holder a notice at least 60 days be-
fore the registrant begins to rely on 
this section concerning delivery of an-
nual reports to security holders, proxy 
statements or Notices of Internet 

VerDate Mar<15>2010 11:11 May 17, 2010 Jkt 220056 PO 00000 Frm 00180 Fmt 8010 Sfmt 8010 Y:\SGML\220056.XXX 220056w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



171 

Securities and Exchange Commission § 240.14a–3 

Availability of Proxy Materials to that 
security holder. The notice must: 

(i) Be a separate written document; 
(ii) State that only one annual report 

to security holders, proxy statement or 
Notice of Internet Availability of 
Proxy Materials, as applicable, will be 
delivered to the shared address unless 
the registrant receives contrary in-
structions; 

(iii) Include a toll-free telephone 
number, or be accompanied by a reply 
form that is pre-addressed with postage 
provided, that the security holder can 
use to notify the registrant that the se-
curity holder wishes to receive a sepa-
rate annual report to security holders, 
proxy statement or Notice of Internet 
Availability of Proxy Materials; 

(iv) State the duration of the con-
sent; 

(v) Explain how a security holder can 
revoke consent; 

(vi) State that the registrant will 
begin sending individual copies to a se-
curity holder within thirty days after 
the security holder revokes consent; 
and 

(vii) Contain the following prominent 
statement, or similar clear and under-
standable statement, in bold-face type: 
‘‘Important Notice Regarding Delivery 
of Security Holder Documents.’’ This 
statement also must appear on the en-
velope in which the notice is delivered. 
Alternatively, if the notice is delivered 
separately from other communications 
to security holders, this statement 
may appear either on the notice or on 
the envelope in which the notice is de-
livered. 

NOTE TO PARAGRAPH (e)(1)(ii)(B)(2): The no-
tice should be written in plain English. See 
§ 230.421(d)(2) of this chapter for a discussion 
of plain English principles. 

(3) The registrant has not received 
the reply form or other notification in-
dicating that the security holder wish-
es to continue to receive an individual 
copy of the annual report to security 
holders, proxy statement or Notice of 
Internet Availability of Proxy Mate-
rials, as applicable, within 60 days after 
the registrant sent the notice required 
by paragraph (e)(1)(ii)(B)(2) of this sec-
tion; and 

(4) The registrant delivers the docu-
ment to a post office box or residential 
street address. 

NOTE TO PARAGRAPH (e)(1)(ii)(B)(4): The 
registrant can assume that a street address 
is residential unless the registrant has infor-
mation that indicates the street address is a 
business. 

(iii) Revocation of consent. If a secu-
rity holder, orally or in writing, re-
vokes consent to delivery of one annual 
report to security holders, proxy state-
ment or Notice of Internet Availability 
of Proxy Materials to a shared address, 
the registrant must begin sending indi-
vidual copies to that security holder 
within 30 days after the registrant re-
ceives revocation of the security hold-
er’s consent. 

(iv) Definition of address. Unless oth-
erwise indicated, for purposes of this 
section, address means a street address, 
a post office box number, an electronic 
mail address, a facsimile telephone 
number or other similar destination to 
which paper or electronic documents 
are delivered, unless otherwise pro-
vided in this section. If the registrant 
has reason to believe that the address 
is a street address of a multi-unit 
building, the address must include the 
unit number. 

NOTE TO PARAGRAPH (e)(1): A person other 
than the registrant making a proxy solicita-
tion may deliver a single proxy statement to 
security holders of record or beneficial own-
ers who have separate accounts and share an 
address if: (a) the registrant or intermediary 
has followed the procedures in this section; 
and (b) the registrant or intermediary makes 
available the shared address information to 
the person in accordance with § 240.14a– 
7(a)(2)(i) and (ii). 

(2) Notwithstanding paragraphs (a) 
and (b) of this section, unless state law 
requires otherwise, a registrant is not 
required to send an annual report to se-
curity holders, proxy statement or No-
tice of Internet Availability of Proxy 
Materials to a security holder if: 

(i) An annual report to security hold-
ers and a proxy statement, or a Notice 
of Internet Availability of Proxy Mate-
rials, for two consecutive annual meet-
ings; or 

(ii) All, and at least two, payments 
(if sent by first class mail) of dividends 
or interest on securities, or dividend 
reinvestment confirmations, during a 
twelve month period, have been mailed 
to such security holder’s address and 
have been returned as undeliverable. If 
any such security holder delivers or 
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causes to be delivered to the registrant 
written notice setting forth his then 
current address for security holder 
communications purposes, the reg-
istrant’s obligation to deliver an an-
nual report to security holders, a proxy 
statement or a Notice of Internet 
Availability of Proxy Materials under 
this section is reinstated. 

(f) The provisions of paragraph (a) of 
this section shall not apply to a com-
munication made by means of speeches 
in public forums, press releases, pub-
lished or broadcast opinions, state-
ments, or advertisements appearing in 
a broadcast media, newspaper, maga-
zine or other bona fide publication dis-
seminated on a regular basis, provided 
that: 

(1) No form of proxy, consent or au-
thorization or means to execute the 
same is provided to a security holder in 
connection with the communication; 
and 

(2) At the time the communication is 
made, a definitive proxy statement is 
on file with the Commission pursuant 
to § 240.14a–6(b). 

[39 FR 40768, Nov. 20, 1974] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.14a–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 240.14a–4 Requirements as to proxy. 

(a) The form of proxy (1) shall indi-
cate in bold-face type whether or not 
the proxy is solicited on behalf of the 
registrant’s board of directors or, if 
provided other than by a majority of 
the board of directors, shall indicate in 
bold-face type on whose behalf the so-
licitation is made; 

(2) Shall provide a specifically des-
ignated blank space for dating the 
proxy card; and 

(3) Shall identify clearly and impar-
tially each separate matter intended to 
be acted upon, whether or not related 
to or conditioned on the approval of 
other matters, and whether proposed 
by the registrant or by security hold-
ers. No reference need be made, how-
ever, to proposals as to which discre-
tionary authority is conferred pursu-
ant to paragraph (c) of this section. 

Note to paragraph (a)(3) (Electronic filers): 
Electronic filers shall satisfy the filing re-
quirements of Rule 14a–6(a) or (b) (§ 240.14a– 
6(a) or (b)) with respect to the form of proxy 
by filing the form of proxy as an appendix at 
the end of the proxy statement. Forms of 
proxy shall not be filed as exhibits or sepa-
rate documents within an electronic submis-
sion. 

(b)(1) Means shall be provided in the 
form of proxy whereby the person solic-
ited is afforded an opportunity to 
specify by boxes a choice between ap-
proval or disapproval of, or abstention 
with respect to each separate matter 
referred to therein as intended to be 
acted upon, other than elections to of-
fice. A proxy may confer discretionary 
authority with respect to matters as to 
which a choice is not specified by the 
security holder provided that the form 
of proxy states in bold-face type how it 
is intended to vote the shares rep-
resented by the proxy in each such 
case. 

(2) A form of proxy which provides 
for the election of directors shall set 
forth the names of persons nominated 
for election as directors. Such form of 
proxy shall clearly provide any of the 
following means for security holders to 
withhold authority to vote for each 
nominee: 

(i) A box opposite the name of each 
nominee which may be marked to indi-
cate that authority to vote for such 
nominee is withheld; or 

(ii) An instruction in bold-face type 
which indicates that the security hold-
er may withhold authority to vote for 
any nominee by lining through or oth-
erwise striking out the name of any 
nominee; or 

(iii) Designated blank spaces in 
which the security holder may enter 
the names of nominees with respect to 
whom the security holder chooses to 
withhold authority to vote; or 

(iv) Any other similar means, pro-
vided that clear instructions are fur-
nished indicating how the security 
holder may withhold authority to vote 
for any nominee. 
Such form of proxy also may provide a 
means for the security holder to grant 
authority to vote for the nominees set 
forth, as a group, provided that there is 
a similar means for the security holder 
to withhold authority to vote for such 
group of nominees. Any such form of 
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