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by the filer for a period of five years. 
Upon request, the filer shall furnish to 
the Commission or its staff a copy of 
any or all documents retained pursuant 
to this section. 

[44 FR 70340, Dec. 6, 1979, as amended at 47 
FR 11470, Mar. 16, 1982; 56 FR 30071, July 1, 
1991; 60 FR 26622, May 17, 1995; 61 FR 30403, 
June 14, 1996; 62 FR 53955, Oct. 17, 1997; 64 FR 
61404, 61459, Nov. 10, 1999; 73 FR 17814, Apr. 1, 
2008; 73 FR 60091, Oct. 9, 2008] 

§ 240.14d–2 Commencement of a tender 
offer. 

(a) Date of commencement. A bidder 
will have commenced its tender offer 
for purposes of section 14(d) of the Act 
(15 U.S.C. 78n) and the rules under that 
section at 12:01 a.m. on the date when 
the bidder has first published, sent or 
given the means to tender to security 
holders. For purposes of this section, 
the means to tender includes the trans-
mittal form or a statement regarding 
how the transmittal form may be ob-
tained. 

(b) Pre-commencement communications. 
A communication by the bidder will 
not be deemed to constitute com-
mencement of a tender offer if: 

(1) It does not include the means for 
security holders to tender their shares 
into the offer; and 

(2) All written communications relat-
ing to the tender offer, from and in-
cluding the first public announcement, 
are filed under cover of Schedule TO 
(§ 240.14d–100) with the Commission no 
later than the date of the communica-
tion. The bidder also must deliver to 
the subject company and any other bid-
der for the same class of securities the 
first communication relating to the 
transaction that is filed, or required to 
be filed, with the Commission. 

Instructions to paragraph (b)(2): 
1. The box on the front of Schedule TO in-

dicating that the filing contains pre-com-
mencement communications must be 
checked. 

2. Any communications made in connec-
tion with an exchange offer registered under 
the Securities Act of 1933 need only be filed 
under § 230.425 of this chapter and will be 
deemed filed under this section. 

3. Each pre-commencement written com-
munication must include a prominent legend 
in clear, plain language advising security 
holders to read the tender offer statement 
when it is available because it contains im-
portant information. The legend also must 

advise investors that they can get the tender 
offer statement and other filed documents 
for free at the Commission’s web site and ex-
plain which documents are free from the of-
feror. 

4. See §§ 230.135, 230.165 and 230.166 of this 
chapter for pre-commencement communica-
tions made in connection with registered ex-
change offers. 

5. ‘‘Public announcement’’ is any oral or 
written communication by the bidder, or any 
person authorized to act on the bidder’s be-
half, that is reasonably designed to, or has 
the effect of, informing the public or secu-
rity holders in general about the tender 
offer. 

(c) Filing and other obligations trig-
gered by commencement. As soon as prac-
ticable on the date of commencement, 
a bidder must comply with the filing 
requirements of § 240.14d–3(a), the dis-
semination requirements of § 240.14d– 
4(a) or (b), and the disclosure require-
ments of § 240.14d–6(a). 

[64 FR 61459, Nov. 10, 1999] 

§ 240.14d–3 Filing and transmission of 
tender offer statement. 

(a) Filing and transmittal. No bidder 
shall make a tender offer if, after con-
summation thereof, such bidder would 
be the beneficial owner of more than 5 
percent of the class of the subject com-
pany’s securities for which the tender 
offer is made, unless as soon as prac-
ticable on the date of the commence-
ment of the tender offer such bidder: 

(1) Files with the Commission a Ten-
der Offer Statement on Schedule TO 
(§ 240.14d–100), including all exhibits 
thereto; 

(2) Delivers a copy of such Schedule 
TO, including all exhibits thereto: 

(i) To the subject company at its 
principal executive office; and 

(ii) To any other bidder, which has 
filed a Schedule TO with the Commis-
sion relating to a tender offer which 
has not yet terminated for the same 
class of securities of the subject com-
pany, at such bidder’s principal execu-
tive office or at the address of the per-
son authorized to receive notices and 
communications (which is disclosed on 
the cover sheet of such other bidder’s 
Schedule TO); 

(3) Gives telephonic notice of the in-
formation required by Rule 14d– 
6(d)(2)(i) and (ii) (§ 240.14d–6(d)(2)(i) and 
(ii)) and mails by means of first class 
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mail a copy of such Schedule TO, in-
cluding all exhibits thereto: 

(i) To each national securities ex-
change where such class of the subject 
company’s securities is registered and 
listed for trading (which may be based 
upon information contained in the sub-
ject company’s most recent Annual Re-
port on Form 10–K (§ 249.310 of this 
chapter) filed with the Commission un-
less the bidder has reason to believe 
that such information is not current), 
which telephonic notice shall be made 
when practicable before the opening of 
each such exchange; and 

(ii) To the National Association of 
Securities Dealers, Inc. (‘‘NASD’’) if 
such class of the subject company’s se-
curities is authorized for quotation in 
the NASDAQ interdealer quotation 
system. 

(b) Post-commencement amendments 
and additional materials. The bidder 
making the tender offer must file with 
the Commission: 

(1) An amendment to Schedule TO 
(§ 240.14d–100) reporting promptly any 
material changes in the information 
set forth in the schedule previously 
filed and including copies of any addi-
tional tender offer materials as exhib-
its; and 

(2) A final amendment to Schedule 
TO (§ 240.14d–100) reporting promptly 
the results of the tender offer. 

Instruction to paragraph (b): A copy of any 
additional tender offer materials or amend-
ment filed under this section must be sent 
promptly to the subject company and to any 
exchange and/or NASD, as required by para-
graph (a) of this section, but in no event 
later than the date the materials are first 
published, sent or given to security holders. 

(c) Certain announcements. Notwith-
standing the provisions of paragraph 
(b) of this section, if the additional ten-
der offer material or an amendment to 
Schedule TO discloses only the number 
of shares deposited to date, and/or an-
nounces an extension of the time dur-
ing which shares may be tendered, then 
the bidder may file such tender offer 
material or amendment and send a 
copy of such tender offer material or 
amendment to the subject company, 
any exchange and/or the NASD, as re-
quired by paragraph (a) of this section, 
promptly after the date such tender 

offer material is first published or sent 
or given to security holders. 

[44 FR 70341, Dec. 6, 1979; 64 FR 61460, Nov. 10, 
1999, as amended at 73 FR 977, Jan. 4, 2008; 73 
FR 17814, Apr. 1, 2008] 

§ 240.14d–4 Dissemination of tender of-
fers to security holders. 

As soon as practicable on the date of 
commencement of a tender offer, the 
bidder must publish, send or give the 
disclosure required by § 240.14d–6 to se-
curity holders of the class of securities 
that is the subject of the offer, by com-
plying with all of the requirements of 
any of the following: 

(a) Cash tender offers and exempt secu-
rities offers. For tender offers in which 
the consideration consists solely of 
cash and/or securities exempt from reg-
istration under section 3 of the Securi-
ties Act of 1933 (15 U.S.C. 77c): 

(1) Long-form publication. The bidder 
makes adequate publication in a news-
paper or newspapers of long-form publi-
cation of the tender offer. 

(2) Summary publication. (i) If the ten-
der offer is not subject to Rule 13e–3 
(§ 240.13e–3), the bidder makes adequate 
publication in a newspaper or news-
papers of a summary advertisement of 
the tender offer; and 

(ii) Mails by first class mail or other-
wise furnishes with reasonable prompt-
ness the bidder’s tender offer materials 
to any security holder who requests 
such tender offer materials pursuant to 
the summary advertisement or other-
wise. 

(3) Use of stockholder lists and security 
position listings. Any bidder using 
stockholder lists and security position 
listings under § 240.14d–5 must comply 
with paragraph (a)(1) or (2) of this sec-
tion on or before the date of the bid-
der’s request under § 240.14d–5(a). 

Instruction to paragraph (a): Tender offers 
may be published or sent or given to security 
holders by other methods, but with respect 
to summary publication and the use of 
stockholder lists and security position list-
ings under § 240.14d–5, paragraphs (a)(2) and 
(a)(3) of this section are exclusive. 

(b) Registered securities offers. For ten-
der offers in which the consideration 
consists solely or partially of securities 
registered under the Securities Act of 
1933, a registration statement con-
taining all of the required information, 
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