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(ii) Is not being underwritten by the 
bank or an affiliate of the bank on a 
firm-commitment basis, unless the 
bank acquired the security from an un-
affiliated distributor that did not pur-
chase the security from the bank or an 
affiliate of the bank. 

(3) Purchaser means a person who 
purchases an eligible security and who 
is not a U.S. person under 17 CFR 
230.902(k). 

(4) Riskless principal transaction means 
a transaction in which, after having re-
ceived an order to buy from a cus-
tomer, the bank purchased the security 
from another person to offset a con-
temporaneous sale to such customer 
or, after having received an order to 
sell from a customer, the bank sold the 
security to another person to offset a 
contemporaneous purchase from such 
customer. 

[72 FR 56567, Oct. 3, 2007] 

§ 240.3a5–3 Exemption from the defini-
tion of ‘‘dealer’’ for banks engaging 
in securities lending transactions. 

(a) A bank is exempt from the defini-
tion of the term ‘‘dealer’’ under section 
3(a)(5) of the Act (15 U.S.C. 78c(a)(5)), to 
the extent that, as a conduit lender, it 
engages in or effects securities lending 
transactions, and any securities lend-
ing services in connection with such 
transactions, with or on behalf of a 
person the bank reasonably believes to 
be: 

(1) A qualified investor as defined in 
section 3(a)(54)(A) of the Act (15 U.S.C. 
78c(a)(54)(A)); or 

(2) Any employee benefit plan that 
owns and invests, on a discretionary 
basis, not less than $25,000,000 in invest-
ments. 

(b) Securities lending transaction 
means a transaction in which the 
owner of a security lends the security 
temporarily to another party pursuant 
to a written securities lending agree-
ment under which the lender retains 
the economic interests of an owner of 
such securities, and has the right to 
terminate the transaction and to recall 
the loaned securities on terms agreed 
by the parties. 

(c) Securities lending services means: 
(1) Selecting and negotiating with a 

borrower and executing, or directing 

the execution of the loan with the bor-
rower; 

(2) Receiving, delivering, or directing 
the receipt or delivery of loaned securi-
ties; 

(3) Receiving, delivering, or directing 
the receipt or delivery of collateral; 

(4) Providing mark-to-market, cor-
porate action, recordkeeping or other 
services incidental to the administra-
tion of the securities lending trans-
action; 

(5) Investing, or directing the invest-
ment of, cash collateral; or 

(6) Indemnifying the lender of securi-
ties with respect to various matters. 

(d) For the purposes of this section, 
the term conduit lender means a bank 
that borrows or loans securities, as 
principal, for its own account, and con-
temporaneously loans or borrows the 
same securities, as principal, for its 
own account. A bank that qualifies 
under this definition as a conduit lend-
er at the commencement of a trans-
action will continue to qualify, not-
withstanding whether: 

(1) The lending or borrowing trans-
action terminates and so long as the 
transaction is replaced within one busi-
ness day by another lending or bor-
rowing transaction involving the same 
securities; and 

(2) Any substitutions of collateral 
occur. 

[72 FR 56567, Oct. 3, 2007] 

DEFINITION OF ‘‘EQUITY SECURITY’’ AS 
USED IN SECTIONS 12(G) AND 16 

§ 240.3a11–1 Definition of the term 
‘‘equity security.’’ 

The term equity security is hereby de-
fined to include any stock or similar 
security, certificate of interest or par-
ticipation in any profit sharing agree-
ment, preorganization certificate or 
subscription, transferable share, voting 
trust certificate or certificate of de-
posit for an equity security, limited 
partnership interest, interest in a joint 
venture, or certificate of interest in a 
business trust; any security future on 
any such security; or any security con-
vertible, with or without consideration 
into such a security, or carrying any 
warrant or right to subscribe to or pur-
chase such a security; or any such war-
rant or right; or any put, call, straddle, 
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