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customer service representative offers 
to provide that information by tele-
phone and mail additional information 
to the consumer. The consumer agrees 
and provides or confirms contact infor-
mation for receipt of the materials to 
be mailed. The broker-dealer may use 
eligibility information it receives from 
an affiliate to make marketing solici-
tations to the consumer about mutual 
funds because such marketing solicita-
tions would respond to the consumer- 
initiated communication about mutual 
funds. 

(4) Examples of consumer authorization 
or request for marketing solicitations. (i) 
A consumer who has a brokerage ac-
count with a broker-dealer authorizes 
or requests information about life in-
surance offered by the broker-dealer’s 
insurance affiliate. The authorization 
or request, whether given to the 
broker-dealer or the insurance affil-
iate, would permit the insurance affil-
iate to use eligibility information 
about the consumer it obtains from the 
broker-dealer or any other affiliate to 
make marketing solicitations to the 
consumer about life insurance. 

(ii) A consumer completes an online 
application to open an online broker-
age account with a broker-dealer. The 
broker-dealer’s online application con-
tains a blank check box that the con-
sumer may check to authorize or re-
quest information from the broker- 
dealer’s affiliates. The consumer 
checks the box. The consumer has au-
thorized or requested marketing solici-
tations from the broker-dealer’s affili-
ates. 

(iii) A consumer completes an online 
application to open an online broker-
age account with a broker-dealer. The 
broker-dealer’s online application con-
tains a check box indicating that the 
consumer authorizes or requests infor-
mation from the broker-dealer’s affili-
ates. The consumer does not deselect 
the check box. The consumer has not 
authorized or requested marketing so-
licitations from the broker-dealer’s af-
filiates. 

(iv) The terms and conditions of a 
brokerage account agreement contain 
preprinted boilerplate language stating 
that by applying to open an account 
the consumer authorizes or requests to 
receive solicitations from the broker- 

dealer’s affiliates. The consumer has 
not authorized or requested marketing 
solicitations from the broker-dealer’s 
affiliates. 

(e) Relation to affiliate-sharing notice 
and opt out. Nothing in this subpart 
limits the responsibility of a person to 
comply with the notice and opt out 
provisions of Section 603(d)(2)(A)(iii) of 
the FCRA (15 U.S.C. 1681a(d)(2)(A)(iii)) 
where applicable. 

§ 248.122 Scope and duration of opt 
out. 

(a) Scope of opt out—(1) In general. Ex-
cept as otherwise provided in this sec-
tion, the consumer’s election to opt 
out prohibits any affiliate covered by 
the opt out notice from using eligi-
bility information received from an-
other affiliate as described in the no-
tice to make marketing solicitations 
to the consumer. 

(2) Continuing relationship—(i) In gen-
eral. If the consumer establishes a con-
tinuing relationship with you or your 
affiliate, an opt out notice may apply 
to eligibility information obtained in 
connection with: 

(A) A single continuing relationship 
or multiple continuing relationships 
that the consumer establishes with you 
or your affiliates, including continuing 
relationships established subsequent to 
delivery of the opt out notice, so long 
as the notice adequately describes the 
continuing relationships covered by 
the opt out; or 

(B) Any other transaction between 
the consumer and you or your affiliates 
as described in the notice. 

(ii) Examples of continuing relation-
ships. A consumer has a continuing re-
lationship with you or your affiliate if 
the consumer: 

(A) Opens a brokerage account or en-
ters into an advisory contract with you 
or your affiliate; 

(B) Obtains a loan for which you or 
your affiliate owns the servicing 
rights; 

(C) Purchases investment company 
shares in his or her own name; 

(D) Holds an investment through you 
or your affiliate; such as when you act 
or your affiliate acts as a custodian for 
securities or for assets in an individual 
retirement arrangement; 
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(E) Enters into an agreement or un-
derstanding with you or your affiliate 
whereby you or your affiliate under-
takes to arrange or broker a home 
mortgage loan for the consumer; 

(F) Enters into a lease of personal 
property with you or your affiliate; or 

(G) Obtains financial, investment, or 
economic advisory services from you or 
your affiliate for a fee. 

(3) No continuing relationship—(i) In 
general. If there is no continuing rela-
tionship between a consumer and you 
or your affiliate, and you or your affil-
iate obtain eligibility information 
about a consumer in connection with a 
transaction with the consumer, such as 
an isolated transaction or an applica-
tion that is denied, an opt out notice 
provided to the consumer only applies 
to eligibility information obtained in 
connection with that transaction. 

(ii) Examples of isolated transactions. 
An isolated transaction occurs if: 

(A) The consumer uses your or your 
affiliate’s ATM to withdraw cash from 
an account at another financial insti-
tution; or 

(B) A broker-dealer opens a broker-
age account for the consumer solely for 
the purpose of liquidating or pur-
chasing securities as an accommoda-
tion, i.e., on a one-time basis, without 
the expectation of engaging in other 
transactions. 

(4) Menu of alternatives. A consumer 
may be given the opportunity to 
choose from a menu of alternatives 
when electing to prohibit solicitations, 
such as by electing to prohibit solicita-
tions from certain types of affiliates 
covered by the opt out notice but not 
other types of affiliates covered by the 
notice, electing to prohibit marketing 
solicitations based on certain types of 
eligibility information but not other 
types of eligibility information, or 
electing to prohibit marketing solicita-
tions by certain methods of delivery 
but not other methods of delivery. 
However, one of the alternatives must 
allow the consumer to prohibit all mar-
keting solicitations from all of the af-
filiates that are covered by the notice. 

(5) Special rule for a notice following 
termination of all continuing relation-
ships—(i) In general. A consumer must 
be given a new opt out notice if, after 
all continuing relationships with you 

or your affiliate(s) are terminated, the 
consumer subsequently establishes an-
other continuing relationship with you 
or your affiliate(s) and the consumer’s 
eligibility information is to be used to 
make a marketing solicitation. The 
new opt out notice must apply, at a 
minimum, to eligibility information 
obtained in connection with the new 
continuing relationship. Consistent 
with paragraph (b) of this section, the 
consumer’s decision not to opt out 
after receiving the new opt out notice 
would not override a prior opt out elec-
tion by the consumer that applies to 
eligibility information obtained in con-
nection with a terminated relationship, 
regardless of whether the new opt out 
notice applies to eligibility informa-
tion obtained in connection with the 
terminated relationship. 

(ii) Example. A consumer has an advi-
sory contract with a company that is 
registered with the Commission as 
both a broker-dealer and an investment 
adviser, and that is part of an affiliated 
group. The consumer terminates the 
advisory contract. One year after ter-
minating the advisory contract, the 
consumer opens a brokerage account 
with the same company. The consumer 
must be given a new notice and oppor-
tunity to opt out before the company’s 
affiliates may make marketing solici-
tations to the consumer using eligi-
bility information obtained by the 
company in connection with the new 
brokerage account relationship, re-
gardless of whether the consumer opted 
out in connection with the advisory 
contract. 

(b) Duration of opt out. The election 
of a consumer to opt out must be effec-
tive for a period of at least five years 
(the ‘‘opt out period’’) beginning when 
the consumer’s opt out election is re-
ceived and implemented, unless the 
consumer subsequently revokes the opt 
out in writing or, if the consumer 
agrees, electronically. An opt out pe-
riod of more than five years may be es-
tablished, including an opt out period 
that does not expire unless revoked by 
the consumer. 

(c) Time of opt out. A consumer may 
opt out at any time. 

VerDate Mar<15>2010 11:11 May 17, 2010 Jkt 220056 PO 00000 Frm 00685 Fmt 8010 Sfmt 8002 Y:\SGML\220056.XXX 220056w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-09-02T10:18:59-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




