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Securities and Exchange Commission § 250.51 

§ 250.50 [Reserved] 

§ 250.51 Acquisitions pursuant to pre-
liminary agreements and invitation 
for tenders. 

For the purpose of section 9(a) of the 
Act, the term ‘‘acquire’’ is defined to 
include the making of a contract or 
agreement (herein called Preliminary 
Agreement) pursuant to which a person 
subject to section 9(a) (of the Act) 
(herein called the Proposed Acquirer) 
contingently or otherwise acquires any 
right or becomes subject to any obliga-
tion to acquire directly or indirectly 
any securities or utility assets or any 
other interest in any business, or to di-
rect any other person to make any sale 
or acquisition of any securities or util-
ity assets or any other interest in any 
business. Except where an exemption 
from section 9(a) (of the Act) may be 
applicable, the making of such Prelimi-
nary Agreement or the taking of any 
action in connection therewith, with-
out prior approval of the Commission, 
by any person so subject to section 9(a) 
(of the Act) shall be deemed unlawful, 
unless all of the following conditions 
are satisfied: 

(a) The transaction contemplated by 
the Preliminary Agreement is ex-
pressly conditioned on Commission ap-
proval and the application for such ap-
proval is filed with the Commission as 
soon as practicable. 

(b) No standby, option, or similar fee 
is paid or payable by or on behalf of the 
Proposed Acquirer as consideration for 
the Preliminary Agreement. 

(c) The Proposed Acquirer does not 
indemnify or agree to indemnify any 
person against any market or invest-
ment risk in connection with such per-
son’s acquisition, retention or disposi-
tion of the subject matter of the pro-
posed acquisition. 

(d) The Proposed Acquirer does not 
transfer to any person (other than a 
subsidiary or successor in interest by 
merger or consolidation), by way of as-
signment or otherwise, any of its 
rights or interests in respect of the 
subject matter of the proposed acquisi-
tion unless such transfer is conditioned 
upon consummation of the Preliminary 
Agreement following its approval by 
the Commission. 

(e) In case a proposed transaction in-
cludes an acquisition of securities pur-
suant to an invitation for tenders to be 
made prior to the approval of such ac-
quisition, provision shall be made that 
any person tendering such securities 
(the Tenderer) may demand in writing 
the return of any deposited securities 
at any time after 60 days from the ini-
tial mailing or publication of the invi-
tation for tenders unless prior to the 
receipt of such demand either (1) the 
proposed acquisition has been approved 
by the Commission and the Proposed 
Acquirer is obligated to consummate 
the transaction or (2) the Tenderer has 
been issued a transferable certificate of 
deposit which meets the conditions 
specified in paragraph (f) of this sec-
tion. 

(f) A transferable certificate of de-
posit for purposes of paragraph (e) of 
this section may be issued in exchange 
for tendered securities subject to the 
following conditions: 

(1) The terms of the certificate of de-
posit as proposed to be issued are speci-
fied in the invitations for tenders, in-
cluding equitable provisions for return 
of the tendered securities in the event 
the proposed transaction is not ap-
proved by the Commission or otherwise 
fails of consummation, for exercise of 
voting rights and for receipt of divi-
dends or interest by the Tenderer dur-
ing the deposit period. 

(2) The Proposed Acquirer files with 
the Commission an application-dec-
laration proposing the issuance of such 
certificates of deposit in exchange for 
tendered securities. 

(3) Upon notice and after a hearing 
which shall be limited to the fairness 
of the terms and conditions of such 
issuance and exchange and to compli-
ance with the conditions of this Rule, 
the Commission in its descretion may 
by order permit such issuance and ex-
change on such terms and conditions as 
it shall approve. Any person to whom 
it is proposed to issue a certificate of 
deposit shall be entitled to appear at 
such hearing. 

(4) If the terms and conditions speci-
fied in the certificates of deposit to be 
issued pursuant to order of the Com-
mission differ from those specified in 
the invitation for tenders previously 
published by the Proposed Acquirer, 

VerDate Mar<15>2010 11:11 May 17, 2010 Jkt 220056 PO 00000 Frm 00733 Fmt 8010 Sfmt 8010 Y:\SGML\220056.XXX 220056w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



724 

17 CFR Ch. II (4–1–10 Edition) § 250.52 

the Commission may in such order re-
quire the Proposed Acquirer to give no-
tice thereof by mail (and publication if 
deemed appropriate) to all persons who 
have tendered their securities and to 
provide up to 20 days after mailing of 
such notice for any such person to 
elect, in a manner prescribed by the 
Commission, either to continue to or 
revoke his tender. The terms and con-
ditions specified in the certificates of 
deposit may be modified only pursuant 
to order of the Commission. 

[33 FR 9287, June 25, 1968] 

§ 250.52 Exemption of issue and sale of 
certain securities. 

(a) Any registered holding-company 
subsidiary which is itself a public-util-
ity company shall be exempt from sec-
tion 6(a) of the Act (15 U.S.C. 79f(a)) 
and rules thereunder with respect to 
the issue and sale of any security, of 
which it is the issuer if: 

(1) The issue and sale of the security 
are solely for the purpose of financing 
the business of the public-utility sub-
sidiary company; 

(2) The issue and sale of the security 
have been expressly authorized by the 
state commission of the state in which 
the subsidiary company is organized 
and doing business; and 

(3) The interest rates and maturity 
dates of any debt security issued to an 
associate company are designed to par-
allel the effective cost of capital of 
that associate company. 

(b) Any subsidiary of a registered 
holding company which is not a hold-
ing company, a public-utility company, 
an investment company, or a fiscal or 
financing agency of a holding company, 
a public-utility company or an invest-
ment company shall be exempt from 
section 6(a) of the Act (15 U.S.C. 79f(a)) 
and related rules with respect to the 
issue and sale of any security of which 
it is the issuer if: 

(1) The issue and sale of the security 
are solely for the purpose of financing 
the existing business of the subsidiary 
company; and 

(2) The interest rates and maturity 
dates of any debt security issued to an 
associate company are designed to par-
allel the effective cost of capital of 
that associate company; Provided, That 
any security issued to an associate 

company by any energy-related com-
pany subsidiary, as defined in § 250.58, 
shall not be exempt under these provi-
sions unless, after giving effect to the 
issue of the security, the aggregate in-
vestment by a registered holding com-
pany or its subsidiary in the energy-re-
lated company subsidiary and all other 
energy-related company subsidiaries 
does not exceed the limitation in 
§ 250.58(a)(1). 

(c) Within ten days after the issue or 
sale of any security exempt under this 
section, the issuer or seller shall file 
with the Commission a Certificate of 
Notification on Form U–6B–2 (17 CFR 
259.206) containing the information pre-
scribed by that form. However, with re-
spect to exempt financing transactions 
between associate companies which in-
volve the repetitive issue or sale of se-
curities or are part of an intrasystem 
financing program involving the 
issuance and sale of securities not ex-
empted by this section, the filing of in-
formation on Form U–6B–2 may be 
done on a calendar quarterly basis. 

(d) The acquisition by a company in 
a registered holding company system 
of any security issued and sold by any 
associate company, pursuant to this 
section, is exempt from the require-
ments of section 9(a) of the Act (15 
U.S.C. 79i(a)); provided that the exemp-
tion granted by this paragraph (d) shall 
not apply to any transaction involving 
the issue and sale of securities to form 
a new subsidiary company of a reg-
istered holding company. 

(e) A copy of any Certificate of Noti-
fication on Form U–6B–2 (§ 259.206) that 
is filed with this Commission under 
this section with respect to any secu-
rity issued by a subsidiary of a reg-
istered holding company under para-
graph (b) of this section and acquired 
by a public-utility company that is an 
associate company of the issuer, shall 
be submitted concurrently to each 
state commission having jurisdiction 
over the retail rates of the public-util-
ity company. 

[60 FR 33639, June 28, 1995, as amended at 62 
FR 7915, Feb. 20, 1997; 63 FR 9741, Feb. 26, 
1998] 
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