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are transferred in connection with the 
exchange. 

(f) Notwithstanding the foregoing, no 
offer of exchange shall be made in reli-
ance on this section if both a front-end 
sales load and a deferred sales load are 
to be imposed on the acquired security 
or if both such sales loads are imposed 
on the exchanged security. 

(Sec. 11(a) (15 U.S.C. 80a–11(a)) and sec. 38(a) 
(15 U.S.C. 80a–37(a)) of the Act) 

[48 FR 36245, Aug. 10, 1983] 

§ 270.11a–3 Offers of exchange by 
open-end investment companies 
other than separate accounts. 

(a) For purposes of this rule: 
(1) Acquired security means the secu-

rity held by a securityholder after 
completing an exchange pursuant to an 
exchange offer; 

(2) Administrative fee means any fee, 
other than a sales load, deferred sales 
load or redemption fee, that is 

(i) Reasonably intended to cover the 
costs incurred in processing exchanges 
of the type for which the fee is charged, 
Provided that: the offering company 
will maintain and preserve records of 
any determination of the costs in-
curred in connection with exchanges 
for a period of not less than six years, 
the first two years in an easily acces-
sible place. The records preserved 
under this provision shall be subject to 
inspection by the Commission in ac-
cordance with section 31(b) of the Act 
(15 U.S.C. 80a–30(b)) as if such records 
were records required to be maintained 
under rules adopted under section 31(a) 
of the Act (15 U.S.C. 80a–30a)); or 

(ii) A nominal fee as defined in para-
graph (a)(8) of this section; 

(3) Deferred sales load means any 
amount properly chargeable to sales or 
promotional expenses that is paid by a 
shareholder after purchase but before 
or upon redemption; 

(4) Exchanged security means 
(i) The security actually exchanged 

pursuant to an exchange offer, and 
(ii) Any security previously ex-

changed for such security or for any of 
its predecessors; 

(5) Group of investment companies 
means any two or more registered 
open-end investment companies that 
hold themselves out to investors as re-

lated companies for purposes of invest-
ment and investor services, and 

(i) That have a common investment 
adviser or principal underwriter, or 

(ii) The investment adviser or prin-
cipal underwriter of one of the compa-
nies is an affiliated person as defined in 
section 2(a)(3) of the Act (15 U.S.C. 80a– 
2(a)(3)) of the investment adviser or 
principal underwriter of each of the 
other companies; 

(6) Offering company means a reg-
istered open-end investment company 
(other than a registered separate ac-
count) or any principal underwriter 
thereof that makes an offer (an ‘‘ex-
change offer’’) to the holder of a secu-
rity of that company, or of another 
open-end investment company within 
the same group of investment compa-
nies as the offering company, to ex-
change that security for a security of 
the offering company; 

(7) Redemption fee means a fee that is 
imposed by the fund pursuant to sec-
tion 270.22c–2; and 

(8) Nominal fee means a slight or de 
minimis fee. 

(b) Nothwithstanding section 11(a) of 
the Act (15 U.S.C. 80a–11(a)), and except 
as provided in paragraphs (d) and (e) of 
this section, in connection with an ex-
change offer an offering company may 
cause a securityholder to be charged a 
sales load on the acquired security, a 
redemption fee, an administrative fee, 
or any combination of the foregoing, 
Provided that: 

(1) Any administrative fee or sched-
uled variation thereof is applied uni-
formly to all securityholders of the 
class specified; 

(2) Any redemption fee charged with 
respect to the exchanged security or 
any scheduled variation thereof 

(i) Is applied uniformly to all 
securityholders of the class specified, 
and 

(ii) Does not exceed the redemption 
fee applicable to a redemption of the 
exchanged security in the absence of an 
exchange. 

(3) No deferred sales load is imposed 
on the exchanged security at the time 
of an exchange; 

(4) Any sales load charged with re-
spect to the acquired security is a per-
centage that is no greater than the ex-
cess, if any, of the rate of the sales load 
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applicable to that security in the ab-
sence of an exchange over the sum of 
the rates of all sales loads previously 
paid on the exchanged security, Pro-
vided that: 

(i) The percentage rate of any sales 
load charged when the acquired secu-
rity is redeemed, that is solely the re-
sult of a deferred sales load imposed on 
the exchanged security, may be no 
greater than the excess, if any, of the 
applicable rate of such sales load, cal-
culated in accordance with paragraph 
(b)(5) of this section, over the sum of 
the rates of all sales loads previously 
paid on the acquired security, and 

(ii) In no event may the sum of the 
rates of all sales loads imposed prior to 
and at the time the acquired security 
is redeemed, including any sales load 
paid or to be paid with respect to the 
exchanged security, exceed the max-
imum sales load rate, calculated in ac-
cordance with paragraph (b)(5) of this 
section, that would be applicable in the 
absence of an exchange to the security 
(exchanged or acquired) with the high-
est such rate; 

(5) Any deferred sales load charged at 
the time the acquired security is re-
deemed is calculated as if the holder of 
the acquired security had held that se-
curity from the date on which he be-
came the holder of the exchanged secu-
rity, Provided that: 

(i) The time period during which the 
acquired security is held need not be 
included when the amount of the de-
ferred sales load is calculated, if the 
deferred sales load is 

(A) reduced by the amount of any 
fees collected on the acquired security 
under the terms of any plan of distribu-
tion adopted in accordance with rule 
12b–1 under the Act (17 CFR 270.12b–1) 
(a ‘‘12b–1 plan’’), and 

(B) Solely the result of a sales load 
imposed on the exchanged security, 
and no other sales loads, including de-
ferred sales loads, are imposed with re-
spect to the acquired security, 

(ii) The time period during which the 
exchanged security is held need not be 
included when the amount of the de-
ferred sales load on the acquired secu-
rity is calculated, if 

(A) The deferred sales load is reduced 
by the amount of any fees previously 

collected on the exchanged security 
under the terms of any 12b–1 plan, and 

(B) The exchanged security was not 
subject to any sales load, and 

(iii) The holding periods in this sub-
section may be computed as of the end 
of the calendar month in which a secu-
rity was purchased or redeemed; 

(6) The prospectus of the offering 
company discloses 

(i) The amount of any administrative 
or redemption fee imposed on an ex-
change transaction for its securities, as 
well as the amount of any administra-
tive or redemption fee imposed on its 
securityholders to acquire the securi-
ties of other investment companies in 
an exchange transaction, and 

(ii) If the offering company reserves 
the right to change the terms of or ter-
minate an exchange offer, that the ex-
change offer is subject to termination 
and its terms are subject to change; 

(7) Any sales literature or advertising 
that mentions the existence of the ex-
change offer also discloses 

(i) The existence of any administra-
tive fee or redemption fee that would 
be imposed at the time of an exchange; 
and 

(ii) If the offering company reserves 
the right to change the terms of or ter-
minate the exchange offer, that the ex-
change offer is subject to termination 
and its terms are subject to change; 

(8) Whenever an exchange offer is to 
be terminated or its terms are to be 
amended materially, any holder of a 
security subject to that offer shall be 
given prominent notice of the impend-
ing termination or amendment at least 
60 days prior to the date of termination 
or the effective date of the amendment, 
Provided that: 

(i) No such notice need be given if the 
only material effect of an amendment 
is to reduce or eliminate an adminis-
trative fee, sales load or redemption 
fee payable at the time of an exchange, 
and 

(ii) No notice need be given if, under 
extraordinary circumstances, either 

(A) There is a suspension of the re-
demption of the exchanged security 
under section 22(e) of the Act [15 U.S.C. 
80a–22(e)] and the rules and regulations 
thereunder, or 

(B) The offering company tempo-
rarily delays or ceases the sale of the 
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acquired security because it is unable 
to invest amounts effectively in ac-
cordance with applicable investment 
objectives, policies and restrictions; 
and 

(9) In calculating any sales load 
charged with respect to the acquired 
security: 

(i) If a securityholder exchanges less 
than all of his securities, the security 
upon which the highest sales load rate 
was previously paid is deemed ex-
changed first; and 

(ii) If the exchanged security was ac-
quired through reinvestment of divi-
dends or capital gains distributions, 
that security is deemed to have been 
sold with a sales load rate equal to the 
sales load rate previously paid on the 
security on which the dividend was 
paid or distribution made. 

(c) If either no sales load is imposed 
on the acquired security or the sales 
load imposed is less than the maximum 
allowed by paragraph (b)(4) of this sec-
tion, the offering company may require 
the exchanging securityholder to have 
held the exchanged security for a min-
imum period of time previously estab-
lished by the offering company and ap-
plied uniformly to all securityholders 
of the class specified. 

(d) Any offering company that has 
previously made an offer of exchange 
may continue to impose fees or sales 
loads permitted by an order under sec-
tion 11(a) of the Act upon shares pur-
chased before the earlier of (1) One year 
after the effective date of this section, 
or (2) When the offer has been brought 
into compliance with the terms of this 
section, and upon shares acquired 
through reinvestment of dividends or 
capital gains distributions based on 
such shares, until such shares are re-
deemed. 

(e) Any offering company that has 
previously made an offer of exchange 
cannot rely on this section to amend 
such prior offer unless 

(1) The offering company’s prospectus 
disclosed, during at least the two year 
period prior to the amendment of the 
offer (or, if the fund is less than two 
years old, at all times the offer has 
been outstanding) that the terms of the 
offer were subject to change, or 

(2) The only effect of such change is 
to reduce or eliminate an administra-

tive fee, sales load or redemption fee 
payable at the time of an exchange. 

[54 FR 35185, Aug. 24, 1989, as amended at 61 
FR 49016, Sept. 17, 1996; 70 FR 13341, Mar. 18, 
2005] 

§ 270.12b–1 Distribution of shares by 
registered open-end management 
investment company. 

(a)(1) Except as provided in this sec-
tion, it shall be unlawful for any reg-
istered open-end management invest-
ment company (other than a company 
complying with the provisions of sec-
tion 10(d) of the Act (15 U.S.C. 80a– 
10(d))) to act as a distributor of securi-
ties of which it is the issuer, except 
through an underwriter; 

(2) For purposes of this section, such 
a company will be deemed to be acting 
as a distributor of securities of which 
it is the issuer, other than through an 
underwriter, if it engages directly or 
indirectly in financing any activity 
which is primarily intended to result in 
the sale of shares issued by such com-
pany, including, but not necessarily 
limited to, advertising, compensation 
of underwriters, dealers, and sales per-
sonnel, the printing and mailing of 
prospectuses to other than current 
shareholders, and the printing and 
mailing of sales literature; 

(b) A registered, open-end manage-
ment investment company (‘‘Com-
pany’’) may act as a distributor of se-
curities of which it is the issuer: Pro-
vided, That any payments made by 
such company in connection with such 
distribution are made pursuant to a 
written plan describing all material as-
pects of the proposed financing of dis-
tribution and that all agreements with 
any person relating to implementation 
of the plan are in writing: And further 
provided, That: 

(1) Such plan has been approved by a 
vote of at least a majority of the out-
standing voting securities of such com-
pany, if adopted after any public offer-
ing of the company’s voting securities 
or the sale of such securities to persons 
who are not affiliated persons of the 
company, affiliated persons of such 
persons, promoters of the company, or 
affiliated persons of such promoters; 

(2) Such plan, together with any re-
lated agreements, has been approved by 
a vote of the board of directors of such 
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