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from that definition by either section 
3(c)(1) or section 3(c)(7) of such Act (15 
U.S.C. 80a–3(c)(1) or (7)); 

(ii) That permits its owners to re-
deem any portion of their ownership 
interests within two years of the pur-
chase of such interests; and 

(iii) Interests in which are or have 
been offered based on the investment 
advisory skills, ability or expertise of 
the investment adviser. 

(2) Notwithstanding paragraph (d)(1) 
of this section, a company is not a pri-
vate fund if it permits its owners to re-
deem their ownership interests within 
two years of the purchase of such inter-
ests only in the case of: 

(i) Events you find after reasonable 
inquiry to be extraordinary; and 

(ii) Interests acquired through rein-
vestment of distributed capital gains 
or income. 

(3) Notwithstanding paragraph (d)(1) 
of this section, a company is not a pri-
vate fund if it has its principal office 
and place of business outside the 
United States, makes a public offering 
of its securities in a country other 
than the United States, and is regu-
lated as a public investment company 
under the laws of the country other 
than the United States. 

[69 FR 72087, Dec. 10, 2004] 

§ 275.203(b)(3)–2 Methods for counting 
clients in certain private funds. 

(a) For purposes of section 203(b)(3) of 
the Act (15 U.S.C. 80b–3(b)(3)), you must 
count as clients the shareholders, lim-
ited partners, members, or bene-
ficiaries (any of which are referred to 
hereinafter as an ‘‘owner’’) of a private 
fund as defined in paragraph (d) of sec-
tion 275.203(b)(3)–1, unless such owner is 
your advisory firm or a person de-
scribed in paragraph (d)(1)(iii) of sec-
tion 275.205–3. 

(b) If you provide investment advi-
sory services to a private fund in which 
an investment company registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 to 80a–64) is, di-
rectly or indirectly, an owner, you 
must count the owners of that invest-
ment company as clients for purposes 
of section 203(b)(3) of the Act (15 U.S.C. 
80b–3(b)(3)). 

(c) If you have your principal office 
and place of business outside the 

United States, you may treat a private 
fund that is organized or incorporated 
under the laws of a country other than 
the United States as your client for all 
purposes under the Act, other than sec-
tions 203, 204, 206(1) and 206(2) (15 U.S.C. 
80b–3, 80b–4, 80b–6(1) and (2)). 

[69 FR 72088, Dec. 10, 2004] 

§ 275.203A–1 Eligibility for SEC reg-
istration; switching to or from SEC 
registration. 

(a) Eligibility for SEC registration—(1) 
Threshold for SEC registration—$30 mil-
lion of assets under management. If the 
State where you maintain your prin-
cipal office and place of business has 
enacted an investment adviser statute, 
you are not required to register with 
the Commission, unless: 

(i) You have assets under manage-
ment of at least $30,000,000, as reported 
on your Form ADV (17 CFR 279.1); or 

(ii) You are an investment adviser to 
an investment company registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1). 

(2) Exemption for investment advisers 
having between $25 and $30 million of as-
sets under management. If the State 
where you maintain your principal of-
fice and place of business has enacted 
an investment adviser statute, you 
may register with the Commission if 
you have assets under management of 
at least $25,000,000 but less than 
$30,000,000, as reported on your Form 
ADV (17 CFR 279.1). This paragraph 
(a)(2) shall not apply if: 

(i) You are an investment adviser to 
an investment company registered 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 to 80a–64); or 

(ii) You are eligible for an exemption 
described in § 275.203A–2 of this chapter. 

NOTE TO PARAGRAPHS (a)(1) AND (a)(2): 
Paragraphs (a)(1) and (a)(2) of this section to-
gether make SEC registration optional for 
certain investment advisers that have be-
tween $25 and $30 million of assets under 
management. 

(b) Switching to or from SEC registra-
tion—(1) State-registered advisers— 
switching to SEC registration. If you are 
registered with a State securities au-
thority, you must apply for registra-
tion with the Commission within 90 
days of filing an annual updating 
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amendment to your Form ADV report-
ing that you have at least $30 million 
of assets under management. 

(2) SEC-registered advisers—switching 
to State registration. If you are reg-
istered with the Commission and file 
an annual updating amendment to 
your Form ADV reporting that you no 
longer have $25 million of assets under 
management (or are not otherwise eli-
gible for SEC registration), you must 
file Form ADV-W (17 CFR 279.2) to 
withdraw your SEC registration within 
180 days of your fiscal year end (unless 
you then have at least $25 million of 
assets under management or are other-
wise eligible for SEC registration). 
During this period while you are reg-
istered with both the Commission and 
one or more State securities authori-
ties, the Investment Advisers Act of 
1940 and applicable State law will apply 
to your advisory activities. 

[65 FR 57449, Sept. 22, 2000] 

§ 275.203A–2 Exemptions from prohibi-
tion on Commission registration. 

The prohibition of section 203A(a) of 
the Act (15 U.S.C. 80b–3a(a)) does not 
apply to: 

(a) Nationally recognized statistical rat-
ing organizations. An investment ad-
viser that is a nationally recognized 
statistical rating organization, as that 
term is used in paragraphs (c)(2)(vi)(E), 
(F), and (H) of § 240.15c3–1 of this chap-
ter. 

(b) Pension Consultants. (1) An invest-
ment adviser that is a ‘‘pension con-
sultant,’’ as defined in this section, 
with respect to assets of plans having 
an aggregate value of at least 
$50,000,000. 

(2) An investment adviser is a pen-
sion consultant, for purposes of para-
graph (b) of this section, if the invest-
ment adviser provides investment ad-
vice to: 

(i) Any employee benefit plan de-
scribed in section 3(3) of the Employee 
Retirement Income Security Act of 
1974 (‘‘ERISA’’) [29 U.S.C. 1002(3)]; 

(ii) Any governmental plan described 
in section 3(32) of ERISA (29 U.S.C. 
1002(32)); or 

(iii) Any church plan described in 
section 3(33) of ERISA (29 U.S.C. 
1002(33)). 

(3) In determining the aggregate 
value of assets of plans, include only 
that portion of a plan’s assets for 
which the investment adviser provided 
investment advice (including any ad-
vice with respect to the selection of an 
investment adviser to manage such as-
sets). Determine the aggregate value of 
assets by cumulating the value of as-
sets of plans with respect to which the 
investment adviser was last employed 
or retained by contract to provide in-
vestment advice during a 12-month pe-
riod ended within 90 days of filing an 
annual updating amendment to Form 
ADV (17 CFR 279.1). 

(c) Investment advisers controlling, con-
trolled by, or under common control with 
an investment adviser registered with the 
Commission. An investment adviser that 
controls, is controlled by, or is under 
common control with, an investment 
adviser eligible to register, and reg-
istered with, the Commission (‘‘reg-
istered adviser’’), provided that the 
principal office and place of business of 
the investment adviser is the same as 
that of the registered adviser. For pur-
poses of this paragraph, control means 
the power to direct or cause the direc-
tion of the management or policies of 
an investment adviser, whether 
through ownership of securities, by 
contract, or otherwise. Any person that 
directly or indirectly has the right to 
vote 25 percent or more of the voting 
securities, or is entitled to 25 percent 
or more of the profits, of an investment 
adviser is presumed to control that in-
vestment adviser. 

(d) Investment advisers expecting to be 
eligible for Commission registration within 
120 Days. An investment adviser that: 

(1) Immediately before it registers 
with the Commission, is not registered 
or required to be registered with the 
Commission or a securities commis-
sioner (or any agency or officer per-
forming like functions) of any State 
and has a reasonable expectation that 
it would be eligible to register with the 
Commission within 120 days after the 
date the investment adviser’s registra-
tion with the Commission becomes ef-
fective; 

(2) Indicates on Schedule D of its 
Form ADV (17 CFR 279.1) that it will 
withdraw from registration with the 
Commission if, on the 120th day after 
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