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Federal Energy Regulatory Commission § 4.303 

project located at a Government dam, 
as defined in section 3(10) of the Fed-
eral Power Act, at which non-Federal 
hydroelectric development is permis-
sible. 

§ 4.301 Notice to fish and wildlife agen-
cies and estimation of fees prior to 
filing. 

(a) Notice to agencies—(1) New dam or 
diversion license applicants. During the 
initial stage or pre-filing agency con-
sultation under § 4.38(b)(1), a prospec-
tive new dam or diversion license ap-
plicant must inform each fish and wild-
life agency consulted in writing with a 
copy to the Commission whether it will 
seek PURPA benefits. 

(2) Exemption applicants. During the 
initial stage of pre-filing agency con-
sultation under § 4.38(b)(1), a prospec-
tive exemption applicant must notify 
each fish and wildlife agency consulted 
that it will seek an exemption from li-
censing. 

(b) Estimate of fees. Within the com-
ment period provided in § 4.38(b)(2)(iv), 
a fish and wildlife agency must provide 
a prospective section 30(c) applicant 
with a reasonable estimate of the total 
costs the agency anticipates it will 
incur to set mandatory terms and con-
ditions for the proposed project. An 
agency may provide an applicant with 
an updated estimate as it deems nec-
essary. If an agency believes that its 
most recent estimate will be exceeded 
by more than 25 percent, it must sup-
ply the prospective applicant or appli-
cant with a new estimate and submit a 
copy to the Commission. 

§ 4.302 Fees at filing. 
(a) Filing requirement. A section 30(c) 

application must be accompanied by a 
fee or a bond, together with copies of 
the most recent cost estimates pro-
vided by fish and wildlife agencies pur-
suant to § 4.301(b). 

(b) Amount. The fee required under 
paragraph (a) of this section must be in 
an amount equal to 50 percent of the 
most recent cost estimates provided by 
fish and wildlife agencies pursuant to 
§ 4.301(b). In lieu of this amount, an ap-
plicant may provide an unlimited term 
surety bond from a company on the De-
partment of Treasury’s list of compa-
nies certified to write surety bonds. 

Applicants bonded by a company whose 
certification by the Department of the 
Treasury lapses must provide evidence 
of purchase of another bond from a cer-
tified company. A bond must be for an 
amount no less than 100 percent of the 
agencies’ most recent cost estimates 
pursuant to § 4.301(b). 

(c) Failure to file. The Commission 
will reject a section 30(c) application if 
the applicant fails to comply with the 
provisions of paragraphs (a) and (b) of 
this section. 

§ 4.303 Post-filing procedures. 
(a) Submission of cost statement—1) Ac-

cepted applications. Within 60 days after 
the last date for filing mandatory 
terms and conditions pursuant to 
§ 4.32(c)(4) for a new dam or diversion li-
cense application seeking PURPA ben-
efits, § 4.93(b) for an application for ex-
emption of a small conduit hydro-
electric facility, or § 4.105(b)(1) for an 
application for case-specific exemption 
of a small hydroelectric power project, 
a fish and wildlife agency must file 
with the Commission a cost statement 
of the reasonable costs the agency in-
curred in setting mandatory terms and 
conditions for the proposed project. An 
agency may request, in writing, along 
with any supporting documentation an 
extension of this 60-day period. 

(2) Rejected, withdrawn or dismissed 
applications. The Director of the Office 
of Energy Projects (Director) will, by 
letter, notify each fish and wildlife 
agency if a section 30(c) application is 
rejected, withdrawn or dismissed. 
Within 60 days from the date of notifi-
cation, a fish and wildlife agency must 
file with the Commission a cost state-
ment of the reasonable costs the agen-
cy incurred prior to the date the appli-
cation was rejected, withdrawn, or dis-
missed. An agency may submit a writ-
ten request for an extension of this 60- 
day period along with any supporting 
documentation. 

(b) If an agency has not submitted a 
cost statement or extension request 
within the time provided in paragraph 
(a)(2) of this section, it waives its right 
to receive fees for that project pursu-
ant to this subpart. 

(c) Billing. After the Commission re-
ceives a cost statement from all fish 
and wildlife agencies as required by 

VerDate Mar<15>2010 13:53 May 06, 2010 Jkt 220057 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Y:\SGML\220057.XXX 220057er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



138 

18 CFR Ch. I (4–1–10 Edition) § 4.303 

paragraph (a) of this section, the Com-
mission will bill the section 30(c) appli-
cant. The bill will show: 

(1) The cost statement submitted to 
the Commission by each fish and wild-
life agency; 

(2) Any amounts already paid by the 
applicant pursuant to § 4.302; and 

(3)(i) The amount due, if the amount 
already paid by the applicant pursuant 
to § 4.302 is less than the total of all the 
cost statements; or 

(ii) The amount to be refunded to the 
applicant, if the amount already paid 
by the applicant pursuant to § 4.302 is 
more than the total of all the cost 
statements. 

(d) Within 45 days from the date of a 
bill issued under paragraph (b) of this 
section, a section 30(c) applicant must 
pay in full to the Commission any re-
maining amounts due on the cost 
statements regardless of whether any 
of these amounts are in dispute. 

(e) Dispute procedures—(1) When to dis-
pute. Any dispute regarding the reason-
ableness of any fish and wildlife agency 
cost statement must be made within 45 
days from the date of a bill issued 
under paragraph (b) of this section. 

(2) Assessment of disputed cost state-
ments The burden of showing that an 
agency’s cost statement is unreason-
able is on the applicant. However, a 
fish and wildlife agency must supply 
the disputing applicant and the Com-
mission with the documentation nec-
essary to support its cost statement. 
The Director of the Office of Energy 
Projects will determine the reasonable-
ness of a disputed fish and wildlife 
agency cost statement. The Director’s 
decision will be in writing. The Direc-
tor will notify the disputing applicant 
and the fish and wildlife agency of the 
decision by letter. Any decision of the 
Director may be appealed by either 
party pursuant to 18 CFR 385.1902. In 
deciding whether or not a disputed cost 
statement is reasonable, the Director 
will review the application, the dis-
puted cost statement and any other 
documentation relating to the par-
ticular environmental problems associ-
ated with the disputing applicant’s pro-
posed project. The Director will con-
sider such factors as: 

(i) The time the fish and wildlife 
agency spent reviewing the applica-
tion; 

(ii) The proportion of the cost state-
ment to the time the fish and wildlife 
agency spent reviewing the applica-
tion; 

(iii) Whether the fish and wildlife 
agency’s expenditures conform to Fed-
eral expenditure guidelines for such 
items as travel, per diem, personnel, 
and contracting; and 

(iv) Whether the studies conducted 
by the agency, if any, are duplicative, 
limited to the proposed project area, 
unnecessary to determine the impacts 
to or mitigation measures for the par-
ticular fish and wildlife resources af-
fected by the proposed project, or oth-
erwise unnecessary to set terms and 
conditions for the proposed project. 

(3) Unreasonable cost statements. If the 
Director determines that a disputed 
fish and wildlife agency cost statement 
is unreasonable, the disputing appli-
cant and the fish and wildlife agency 
will be afforded 45 days from the date 
of notification to attempt to reach an 
agreement regarding the reimbursable 
costs of the agency. If the disputing ap-
plicant and the fish and wildlife agency 
fail to reach an agreement on the dis-
puted cost statement within 45 days 
from the date of notification, the Di-
rector will determine the costs that 
the agency should reasonably have in-
curred. 

(f) Refunds. (1) If the amount paid by 
a section 30(c) applicant under § 4.302 
exceeds the total amount of the cost 
statements submitted by fish and wild-
life agencies under paragraph (a) of 
this section, the Commission will no-
tify the Treasury to refund the dif-
ference to the applicant within 45 days 
from the date of the bill issued to the 
applicant under paragraph (b) of this 
section. 

(2) If the amount paid by a section 
30(c) applicant exceeds the amount de-
termined to be reasonable by the Direc-
tor pursuant to paragraph (d)(2) of this 
section, the Commission will notify the 
Treasury to refund the difference to 
the applicant within 45 days of the res-
olution of all dispute proceedings. 

[Order 487, 52 FR 48404, Dec. 22, 1987, as 
amended by Order 647, 69 FR 32438, June 10, 
2004] 
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