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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2010), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, Washington DC 20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. For GPO Customer Service call
202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Daily Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format via Federalregister.gov.
For more information, contact Electronic Information Dissemination Services,
U.S. Government Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-
mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
April 1, 2010.
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THIS TITLE

Title 18—CONSERVATION OF POWER AND WATER RESOURCES is composed of two
volumes. The first volume, containing parts 1 to 399, includes all current regula-
tions of the Federal Energy Regulatory Commission, Department of Energy. The
second volume, containing part 400 to end, includes all current regulations issued
by the Delaware River Basin Commission, the Water Resources Council, the Sus-
quehanna River Basin Commission, and the Tennessee Valley Authority as of
April 1, 2010.

The OMB control numbers for the Federal Energy Regulatory Commission, De-
partment of Energy, appear in §389.101 of chapter I.

For this volume, Bonnie Fritts was Chief Editor. The Code of Federal Regula-

tions publication program is under the direction of Michael L. White, assisted
by Ann Worley.
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SUBCHAPTER A—GENERAL RULES

PART 1—RULES OF GENERAL
APPLICABILITY

Subpart A—Definitions and Rules of
Construction

Sec.

1.101 Definitions.

1.102 Words denoting number, gender and so
forth.

AUTHORITY: Dept. of Energy Organization
Act, 42 U.S.C. 7101-7352; E.O. 12009, 3 CFR 142
(1978); Administrative Procedure Act, 5
U.S.C. Ch. 5.

Subpart A—Definitions and Rules
of Construction

§1.101 Definitions.

The definitions set forth in this sec-
tion apply for purposes of this chapter,
except as otherwise provided in this
chapter:

(a) Commission means the Federal En-
ergy Regulatory Commission.

(b) Chairman means the Chairman of
the Commission.

(c) Commissioner and Member mean a
member of the Commission.

(d) Secretary means the Secretary of
the Commission.

(e) Executive Director means the Exec-
utive Director of the Commission.

(f) General Counsel means the General
Counsel of the Commission.

(g) DOE Act means the Department of
Energy Organization Act.

(h) DOE means the Department of
Energy.

(i) Administrative law judge means an
officer appointed under section 3105 of
title 5 of the United States Code.

(j) Attorney means an attorney admit-
ted to practice before the Supreme
Court of the United States or the high-
est court of any State, territory of the
United States, or the District of Co-
lumbia, or any other person with the
requisite qualifications to represent
others, who acts in a representative ca-
pacity for any participant before the
Commission.

(k) State Commission means the regu-
latory body of any State or munici-
pality having jurisdiction to regulate
rates or charges for the sale of electric

energy or natural gas to consumers or
for the transportation of oil by pipeline
within the State or municipality.

(1) Oath includes affirmation and
sworn includes affirmed.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983]

§1.102 Words denoting number, gen-
der and so forth.

In determining the meaning of any
provision of this chapter, unless the
context indicates otherwise:

(a) The singular includes the plural;

(b) The plural includes the singular;

(c) The present tense includes the fu-
ture tense; and

(d) Words of one gender include the
other gender.

[Order 225, 47 FR 19022, May 3, 1982]

PART 1b—RULES RELATING TO
INVESTIGATIONS

Sec.
1b.1
1b.2
1b.3
1b.4
1b.5
1b.6
1b.7
1b.8

Definitions.
Scope.
Scope of investigations.
Types of investigations.
Formal investigations.
Preliminary investigations.
Procedure after investigation.
Requests for Commission investiga-
tions.
1b.9 Confidentiality of investigations.
1b.10 By whom conducted.
1b.11 Limitation on participation.
1b.12 Transcripts.
1b.13 Powers of persons conducting formal
investigations.
1b.14 Subpoenas.
1b.15 Non-compliance
processes.
1b.16 Rights of witnesses.
1b.17 Appearance and practice before the
Commission.
1b.18 Right to submit statements.
1b.19 Submissions.
1b.20 Request for confidential treatment.
1b.21 Enforcement hotline.

AUTHORITY: 15 U.S.C. 717 et seq.; 16 U.S.C.
792 et seq.; 49 U.S.C. 60502; 49 A.P. U.S.C. 1-85;
42 U.S.C. 7T101-7352; E.O. 12009, 42 FR 46267.

SOURCE: 43 FR 27174, June 23, 1978, unless
otherwise noted.
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§1b.1

§1b.1 Definitions.

For purposes of this part—

(a) Formal investigation means an in-
vestigation instituted by a Commission
Order of Investigation.

(b) Preliminary Investigation means an
inquiry conducted by the Commission
or its staff, other than a formal inves-
tigation.

(c) Investigating officer means the
individual(s) designated by the Com-
mission in an Order of Investigation as
Officer(s) of the Commission.

(d) Enforcement Hotline is a forum in
which to address quickly and infor-
mally any matter within the Commis-
sion’s jurisdiction concerning natural
gas pipelines, o0il pipelines, electric
utilities and hydroelectric projects.

[43 FR 27174, June 23, 1978, as amended by
Order 602, 64 FR 17097, Apr. 8, 1999]

§1b.2 Scope.

This part applies to investigations
conducted by the Commission but does
not apply to adjudicative proceedings.

§1b.3 Scope of investigations.

The Commission may conduct inves-
tigations relating to any matter sub-
ject to its jurisdiction.

§1b.4 Types of investigations.

Investigations may be formal or pre-
liminary, and public or private.

§1b.5 Formal investigations.

The Commission may, in its discre-
tion, initiate a formal investigation by
issuing an Order of Investigation. Or-
ders of Investigation will outline the
basis for the investigation, the matters
to be investigated, the officer(s) des-
ignated to conduct the investigation
and their authority. The director of the
office responsible for the investigation
may add or delete Investigating Offi-
cers in the Order of Investigation.

§1b.6 Preliminary investigations.

The Commission or its staff may, in
its discretion, initiate a preliminary
investigation. In such investigations,
no process is issued or testimony com-
pelled. Where it appears from the pre-
liminary investigation that a formal
investigation is appropriate, the staff
will so recommend to the Commission.

10
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§1b.7 Procedure after investigation.

Where it appears that there has been
or may be a violation of any of the pro-
visions of the acts administered by the
Commission or the rules, opinions or

orders thereunder, the Commission
may institute administrative pro-
ceedings, initiate injunctive pro-

ceedings in the courts, refer matters,
where appropriate, to the other govern-
mental authorities, or take other ap-
propriate action.

§1b.8 Requests for Commission inves-
tigations.

(a) Any individual, partnership, cor-
poration, association, organization, or
other Federal or State governmental
entity, may request the Commission to
institute an investigation.

(b) Requests for investigations should
set forth the alleged violation of law
with supporting documentation and in-
formation as completely as possible.
No particular forms or formal proce-
dures are requested.

(c) It is the Commission’s policy not
to disclose the name of the person or
entity requesting an investigation ex-
cept as required by law, or where such
disclosure will aid the investigation.

§1b.9 Confidentiality of investigations.

All information and documents ob-
tained during the course of an inves-
tigation, whether or not obtained pur-
suant to subpoena, and all investiga-
tive proceedings shall be treated as
nonpublic by the Commission and its
staff except to the extent that (a) the
Commission directs or authorizes the
public disclosure of the investigation;
(b) the information or documents are
made a matter of public record during
the course of an adjudicatory pro-
ceeding; or (c¢) disclosure is required by
the Freedom of Information Act, 5
U.S.C. 5562. Procedures by which per-
sons submitting information to the
Commission during the course of an in-
vestigation may specifically seek con-
fidential treatment of information for
purposes of Freedom of Information
Act disclosure are set forth in 18 CFR
part 3b and §1b.20. A request for con-
fidential treatment of information for
purposes of Freedom of Information
Act disclosure shall not, however, pre-
vent disclosure for law enforcement
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purposes or when disclosure is other-
wise found appropriate in the public in-
terest and permitted by law.

§1b.10 By whom conducted.

Formal Commission investigations
are conducted by the Commission or by
an individual(s) designated and author-
ized in the Order of Investigation. In-
vestigating Officers are officers within
the meaning of the statutes adminis-
tered by the Commission and are au-
thorized to perform the duties of their
office in accordance with the laws of
the United States and the regulations
of the Commission. Investigating Offi-
cers shall have such duties as the Com-
mission may specify in an Order of In-
vestigation.

§1b.11 Limitation on participation.

There are no parties, as that term is
used in adjudicative proceedings, in an
investigation under this part and no
person may intervene or participate as
a matter of right in any investigation
under this part. Section 2.72 of the
rules is specifically not applicable to
private investigations conducted by
the Commission or its staff.

§1b.12 Transcripts.

Transcripts, if any, of investigative
testimony shall be recorded solely by
the official reporter, or by any other
person or means designated by the in-
vestigating officer. A witness who has
given testimony in an investigation
shall be entitled, upon written request,
to procure a transcript of the witness’
own testimony on payment of the ap-
propriate fees, except that in a non-
public formal investigation, the office
responsible for the investigation may
for good cause deny such request. In
any event, any witness or his counsel,
upon proper identification, shall have
the right to inspect the official tran-
script of the witness’ own testimony.
This provision supersedes §385.1904(b)
of this chapter.

[43 FR 27174, June 23, 1978, as amended by
Order 225, 47 FR 19054, May 3, 1982]

§1b.13 Powers of persons conducting
formal investigations.
Any member of the Commission or
the Investigating Officer, in connection
with any formal investigation ordered
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by the Commission, may administer
oaths and affirmations, subpoena wit-
nesses, compel their attendance, take
evidence, and require the production of
any books, papers, correspondence,
memoranda, contracts, agreements or
other records relevant or material to
the investigation.

§1b.14 Subpoenas.

(a) Service of a subpoena upon a per-
son named therein shall be made be the
investigating officer (1) by personal de-
livery, (2) by certified mail, (3) by leav-
ing a copy thereof at the principle of-
fice or place of business of the person
to be served, (4) or by delivery to any
person designated as agent for service
or the person’s attorney.

(b) At the time for producing docu-
ments subpoenaed in an investigation,
the subpoenaed party shall submit a
statement stating that, if true, such
person has made a diligent search for
the subpoenaed documents and is pro-
ducing all the documents called for by
the subpoena. If any subpoenaed docu-
ment(s) are not produced for any rea-
son, the subpoenaed party shall state
the reason therefor.

(c) If any subpoenaed documents in
an investigation are withheld because
of a claim of the attorney-client privi-
lege, the subpoenaed party shall sub-
mit a list of such documents which
shall, for each document, identify the
attorney involved, the client involved,
the date of the document, the person(s)
shown on the document to have pre-
pared and/or sent the document, and
the person(s) shown on the document
to have received copies of the docu-
ment.

§1b.15 Non-compliance with compul-
sory processes.

In cases of failure to comply with
Commission compulsory processes, ap-
propriate action may be initiated by
the Commission or the Attorney Gen-
eral, including but not limited to ac-
tions for enforcement or the imposition
of penalties.

§1b.16 Rights of witnesses.

(a) Any person who is compelled or
requested to furnish documentary evi-
dence or testimony in a formal inves-
tigation shall, upon request, be shown
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the Commission’s Order of Investiga-
tion. Copies of Orders of Investigation
shall not be furnished, for their reten-
tion, to such persons requesting the
same except with the express approval
of the director of the office responsible
for the investigation. Such approval
shall not be given unless the director of
the office responsible for the investiga-
tion, in the director’s discretion is sat-
isfied that there exist reasons con-
sistent with the protection of privacy
of persons involved in the investigation
and with the unimpeded conduct of the
investigation.

(b) Any person compelled to appear,
or who appears in person at a formal
investigation by request or permission
of the Investigating Officer may be ac-
companied, represented and advised by
counsel, as provided by §385.2101 of this
chapter and these rules, except that all
witnesses shall be sequestered and, un-
less permitted in the discretion of the
Investigating Officer, no witness or the
counsel accompanying any such wit-
ness shall be permitted to be present
during the examination of any other
witness called in such proceeding.
When counsel does represent more than
one person in an investigation, for ex-
ample, where the counsel is counsel to
the witness and his employer, said
counsel shall inform the Investigating
Officer and each client of said counsel’s
possible conflict of interest in rep-
resenting that client and, if said coun-
sel appears with a witness giving testi-
mony on the record in an investiga-
tion, counsel shall state on the record
all persons said counsel represents in
the investigation.

(c) Any witness may be accompanied,
represented, and advised by counsel as
follows:

(1) Counsel for a witness may advise
the witness, in confidence, upon his ini-
tiative or the witness’ with respect to
any question, and if the witness refuses
to answer a question, then the witness
or counsel may briefly state on the
record the legal grounds for such re-
fusal.

(2) Where it is claimed that the wit-
ness has a privilege to refuse to answer
a question on the grounds of self-in-
crimination, the witness must assert
the privilege personally.
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(3) Following completion of the ex-
amination of a witness, such witness
may make a statement on the record
and his counsel may on the record
question the witness to enable the wit-
ness to clarify any of the witness’ an-
swers or to offer other evidence.

(4) The Investigating Officer shall
take all necessary action to regulate
the course of the proceeding to avoid
delay and prevent or restrain obstruc-
tionist or contumacious conduct or
contemptuous language. Such officer
may report to the Commission any in-
stances where an attorney or rep-
resentative has refused to comply with
his directions, or has engaged in ob-
structionist or contumacious conduct
or has used contemptuous language in
the course of the proceeding. The Com-
mission may thereupon take such fur-
ther action as the circumstances may
warrant, including suspension or dis-
barment of counsel from further ap-
pearance or practice before it, in ac-
cordance with §385.2101 of this chapter,
or exclusion from further participation
in the particular investigation.

(d) Unless otherwise ordered by the
Commission, in any public formal in-
vestigation, if the record shall contain
implications of wrongdoing by any per-
son, such person shall have the right to
appear on the record; and in addition
to the rights afforded other witnesses
hereby, he shall have a reasonable op-
portunity of cross-examination and
production of rebuttal testimony or
documentary evidence. Reasonable
shall mean permitting persons as full
an opportunity to assert their position
as may be granted consistent with ad-
ministrative efficiency and with avoid-
ance of undue delay. The determina-
tions of reasonableness in each in-
stance shall be made in the discretion
of the investigating officer.

[43 FR 27174, June 23, 1978, as amended by
Order 225, 47 FR 19054, May 3, 1982]

§1b.17 Appearance and practice be-
fore the Commission.

The provisions of subpart U of part
385 of this chapters are specifically ap-
plicable to all investigations.

[43 FR 27174, June 23, 1978, as amended by
Order 225, 47 FR 19054, May 3, 1982]
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§1b.18 Right to submit statements.

Any person may, at any time during
the course of an investigation, submit
documents, statements of facts or
memoranda of law for the purpose of
explaining said person’s position or fur-
nishing evidence which said person
considers relevant regarding the mat-
ters under investigation.

§1b.19 Submissions.

In the event the Investigating Officer
determines to recommend to the Com-
mission that an entity be made the
subject of a proceeding governed by
part 385 of this chapter, or that an enti-
ty be made a defendant in a civil action
to be brought by the Commission, the
Investigating Officer shall, unless ex-
traordinary circumstances make
prompt Commission review necessary
in order to prevent detriment to the
public interest or irreparable harm, no-
tify the entity that the Investigating
Officer intends to make such a rec-
ommendation. Such notice shall pro-
vide sufficient information and facts to
enable the entity to provide a response.
Within 30 days of such notice, the enti-
ty may submit to the Investigating Of-
ficer a non-public response, which may
consist of a statement of fact, argu-
ment, and/or memorandum of law, with
such supporting documentation as the
entity chooses, showing why a pro-
ceeding governed by part 385 of this
chapter should not be instituted
against said entity, or why said entity
should not be made a defendant in a
civil action brought by the Commis-
sion. If the response is submitted by
the due date, the Investigating Officer
shall present it to the Commission to-
gether with the Investigating Officer’s
recommendation. The Commission will
consider both the Investigating Offi-
cer’s recommendation and the entity’s
timely response in deciding whether to
take further action.

[Order 711, 73 FR 29433, May 21, 2008]

§1b.20 Request for confidential treat-
ment.

Any person compelled to produce
documents in an investigation may
claim that some or all of the informa-
tion contained in a particular docu-
ment(s) is exempt from the mandatory
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public disclosure requirements of the
Freedom of Information Act (6 U.S.C.
552), is information referred to in 18
U.S.C. 1905, or is otherwise exempt by
law from public disclosure. In such
case, the person making such claim
shall, at the time said person produces
the document to the officer conducting
the investigation shall also produce a
second copy of the document from
which has been deleted the information
for which the person wishes to claim
confidential treatment. The person
shall indicate on the original document
that a request for confidential treat-
ment is being made for some or all of
the information in the document and
shall file a statement specifying the
specific statutory justification for non-
disclosure of the information for which
confidential treatment is claimed. Gen-
eral claims of confidentiality are not
sufficient. Sufficient information must
be furnished for the officer conducting
the investigation, or other appropriate
official, to make an informed decision
on the request for confidential treat-
ment. If the person states that the in-
formation comes within the exception
in 5 U.S.C. 552(b)(4) for trade secrets
and commercial or financial informa-
tion, the person shall include a state-
ment specifying why the information is
privileged or confidential. If the person
filing a document does not submit a
second copy of the document with the
confidential information deleted, the
Officer conducting the investigation
may assume that there is no objection
to public disclosure of the document in
its entirety. The Commission retains
the right to make the determination
with regard to any claim of confiden-
tiality. Notice of the decision by the
investigating Officer or other appro-
priate official to deny a claim, in whole
or in part, and an opportunity to re-
spond shall be given to a person claim-
ing confidentiality no less than 5 days
before its public disclosure.

§1b.21 Enforcement hotline.

(a) The Hotline Staff may provide in-
formation to the public and give infor-
mal staff opinions. The opinions given
are not binding on the General Counsel
or the Commission.

(b) Any person may seek information
or the informal resolution of a dispute
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by calling or writing to the Hotline at
the telephone number and address in
paragraph (f) of this section. The Hot-
line Staff will informally seek informa-
tion from the caller and any respond-
ent, as appropriate. The Hotline Staff
will attempt to resolve disputes with-
out litigation or other formal pro-
ceedings. The Hotline Staff may not re-
solve matters that are before the Com-
mission in docketed proceedings.

(c) All information and documents
obtained through the Hotline Staff
shall be treated as non-public by the
Commission and its staff, consistent
with the provisions of section 1b.9 of
this part.

(d) Calls to the Hotline may be made
anonymously.

(e) Any person who contacts the Hot-
line is not precluded from filing a for-
mal action with the Commission if dis-
cussions assisted by Hotline Staff are
unsuccessful at resolving the matter. A
caller may terminate use of the Hot-
line procedure at any time.

(f) The Hotline may be reached by
calling (202) 502-8390 or 1-888-889-8030
(toll free), by e-mail at
hotline@ferc.gov, or writing to: Enforce-
ment Hotline, Federal Energy Regu-
latory Commission, 888 First Street,
NE., Washington, DC 20426.

[Order 602, 64 FR 17097, Apr. 8, 1999, as amend-
ed by Order 647, 69 FR 32438, June 10, 2004]

PART 1c—PROHIBITION OF ENERGY
MARKET MANIPULATION

Sec.

1c.1 Prohibition of natural gas market ma-
nipulation.

1c.2 Prohibition of electric energy market
manipulation.

AUTHORITY: 15 U.S.C. 717-717z; 16 U.S.C. 791-
8251, 2601-2645; 42 U.S.C. 7101-7352.

SOURCE: 71 FR 4258, Jan. 26, 2006, unless
otherwise noted.

§1c.l1 Prohibition of natural gas mar-
ket manipulation.

(a) It shall be unlawful for any enti-
ty, directly or indirectly, in connection
with the purchase or sale of natural
gas or the purchase or sale of transpor-
tation services subject to the jurisdic-
tion of the Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,
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(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon
any entity.

(b) Nothing in this section shall be
construed to create a private right of
action.

§1c.2 Prohibition of electric energy
market manipulation.

(a) It shall be unlawful for any enti-
ty, directly or indirectly, in connection
with the purchase or sale of electric en-
ergy or the purchase or sale of trans-
mission services subject to the juris-
diction of the Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon
any entity.

(b) Nothing in this section shall be
construed to create a private right of
action.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS OF THE COMMISSION

Sec.

2.1 Initial notice; service; and information
copies of formal documents.

2.1a Public suggestions, comments, pro-
posals on substantial prospective regu-
latory issues and problems.

2.1b Availability in contested cases of infor-
mation acquired by staff investigation.

2.1c Policy statement on consultation with
Indian tribes in Commission proceedings.

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE FEDERAL POWER
AcT

2.2 Transmission lines.
2.4 Suspension of rate schedules.
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2.7 Recreational development at licensed
projects.

2.8 [Reserved]

2.9 Conditions in preliminary permits and
licenses—list of and citations to “P—"
and “L—" forms.

2.12 Calculation of taxes for property of
public utilities and licensees constructed
or acquired after January 1, 1970.

2.13 Design and construction.

2.15 Specified reasonable rate of return.

2.17 Price discrimination and anticompeti-
tive effect (price squeeze issue).

2.18 Phased electric rate increase filings.

2.19 State and Federal comprehensive plans.

2.20 Good faith requests for transmission
services and good faith responses by
transmitting utilities.

2.21 Regional Transmission Groups.

2.22 Pricing policy for transmission services
provided under the Federal Power Act.
2.23 Use of reserved authority in hydro-
power licenses to ameliorate cumulative
impacts.

2.24 Project
censing.

2.25 Ratemaking treatment of the cost of
emissions allowances in coordination
transactions.

2.26 Policies concerning review of applica-
tions under section 203.

decommissioning at reli-

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS ACT

2.51 [Reserved]

2.52 Suspension of rate schedules.

2.55 Definition of terms used in section 7(c).

2.57 Temporary certificates—pipeline com-
panies.

2.60 Facilities and activities during an
emergency—accounting treatment of de-
fense-related expenditures.

2.67 Calculation of taxes for property of
pipeline companies constructed or ac-
quired after January 1, 1970.

2.69 [Reserved]

2.76 Regulatory treatment of payments
made in lieu of take-or-pay obligations.

2.78 Utilization and conservation of natural
resources—natural gas.

STATEMENT OF GENERAL Poricy To IMPLE-
MENT PROCEDURES FOR COMPLIANCE WITH
THE NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969

2.80 Detailed environmental statement.

STATEMENT OF GENERAL PoLicY TO IMPLE-
MENT THE ECONOMIC STABILIZATION ACT OF
1970, AS AMENDED, AND EXECUTIVE ORDERS
11615 AND 11627

2.100-2.102 [Reserved]
2.103 Statement of policy respecting take or
pay provisions in gas purchase contracts.
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2.104 Mechanisms for passthrough of pipe-
line take-or-pay buyout and buydown
costs.

2.105 Gas supply charges.

RULES OF GENERAL APPLICABILITY
2.201 [Reserved]

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS POL-
ICY ACT OF 1978

2.300 Statement of policy concerning allega-
tions of fraud, abuse, or similar grounds
under section 601(c) of the NGPA.

STATEMENT OF INTERPRETATION UNDER THE
PuBLIC UTILITY REGULATORY POLICIES ACT
OF 1978

2.400 Statement of interpretation of waste
concerning natural gas as the primary
energy source for qualifying small power
production facilities.

STATEMENT OF PENALTY REDUCTION/WAIVER
Poricy To CoMPLY WITH THE SMALL BUSI-
NESS REGULATORY ENFORCEMENT FAIRNESS
ACT OF 1996

2.500 Penalty reduction/waiver policy for
small entities.

APPENDIX A TO PART 2—GUIDANCE FOR DE-
TERMINING THE ACCEPTABLE CONSTRUC-
TION AREA FOR REPLACEMENTS

APPENDIX B TO PART 2 [RESERVED]

APPENDIX C TO PART 2—NATIONWIDE PRO-
CEEDING COMPUTATION OF FEDERAL IN-
COME TAX ALLOWANCE INDEPENDENT PRO-
DUCERS, PIPELINE AFFILIATES AND PIPE-
LINE PRODUCERS CONTINENTAL U.S.

AUTHORITY: 5 U.S.C. 601; 15 U.S.C. 717-717Tw,
3301-3432; 16 U.S.C. 792-82by, 2601-2645; 42
U.S.C. 43214361, 7101-7352; Pub. L. No. 109-58,
119 Stat. 594.2.

STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS OF THE COMMISSION

§2.1 Initial notice; service; and infor-
mation copies of formal documents.

(a) Whenever appropriate, publica-
tion of an initial notice or order in the
FEDERAL REGISTER shall be the pri-
mary means of informing interested
persons and the general public that the
proceeding to which the notice or order
relates has been instituted before the
Commission. The mailing of individual
copies shall be confined to that which
is required by law, by the Commis-
sion’s rules and regulations, or by
other considerations deemed valid by
the Secretary in specific instances.
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(1) It is the policy of the Commission
to publish notice in the FEDERAL REG-
ISTER upon the institution of the fol-
lowing proceedings before the Commis-
sion:

(1) Natural gas pipeline companies and
public utility rate schedules and tariffs.
(A) Initial rate schedule filings and
changes in rates schedules proposed by
public utilities and changes in rate
schedules or tariffs proposed by natural
gas pipeline companies, including pur-
chased gas adjustment clauses.

(B) Changes in rates proposed by nat-
ural gas pipeline companies for field
sales.

(C)—(D) [Reserved]

(E) Tracking rate schedule or tariff
filings made pursuant to settlement
agreements.

(F) Rate schedule or tariff filings
made by natural gas pipeline compa-
nies or public utilities in compliance
with Commission orders.

(&) Reports of refunds by natural gas
pipeline companies and public utilities.

(H) [Reserved]

(I) Complaints against natural gas
pipeline companies and public utilities,
unless otherwise directed.

(ii) Interconnections, service and exrpor-
tation pursuant to the Federal Power Act.
(A) Applications for interconnection
and service under section 202(b).

(B)—(C) [Reserved]

(D) Applications pursuant to section
207.

(E) [Reserved]

(iii) Hydroelectric, Federal Power Act.
(A) Applications for preliminary per-
mits pursuant to section 4(f).

(B) Applications for licenses for con-
structed or unconstructed projects, or
notice of declaration of intention, sec-
tions 4(e), 23(a)(b).

(C) Applications for amendment of 1i-
cense, unless otherwise directed.

(D) Application for relicenses or
nonpower licenses, or a recommenda-
tion for takeover, sections 14 and 15.

(E) Applications for transfer of 1li-
cense, section 8.

(F) Applications for surrender of li-
cense, section 6.

(G) Proceeding for revocation or ter-
mination of license, sections 6, 13, 26.

(H) Issuance of annual licenses, sec-
tion 15.
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(I) Lands withdrawn pursuant to an
application for preliminary permit or
license, and the vacation of such land
withdrawals, section 24.

(J) Complaints against licensees, un-
less otherwise directed.

(iv) Corporate electric. (A) Applica-
tions pursuant to sections 203, 204, of
the Federal Power Act, and applica-
tions or complaints pursuant to section
305 of the Federal Power Act.

(v) Accounting, gas and electric. (A)
Applications pursuant to sections 4, 23,
301, and 302 of the Federal Power Act.

(B) Applications pursuant to sections
8 and 9 of the Natural Gas Act.

(vi) Federal rates. (A) Application for
confirmation and approval of rate
schedules for Federal hydroelectric
projects.

(vii) Natural gas pipeline certificates,
exportations, and importations, Natural
Gas Act. (A) Applications for exemption
under section 1(c).

(B) Applications for authorization to
import and export gas under section 3.

(C) Applications for orders directing
physical connection of facilities and
sale of natural gas under section 7(a).

(D) Applications for permission and
approval to abandon under section 7(b).

(E) Applications for permanent cer-
tificates under section 7(c).

(F) [Reserved]

(G) Complaints against natural gas
pipeline companies, filed by individuals
and companies, unless otherwise di-
rected.

(viii)—(ix) [Reserved]

(x) Environmental statements. (A) No-
tice to be published pursuant to Order
series 415.

(xi) Miscellaneous, gas and electric. (A)
Order instituting an investigation in
which hearings are fixed or in which an
opportunity is given for filing com-
ments or petitions to intervene.

(B) Show cause order, in which hear-
ings are fixed or in which an oppor-
tunity is given for filing comments or
petitions to intervene.

(C) Order or notice consolidating pro-
ceedings for hearing purposes or sev-
ering a proceeding formerly consoli-
dated for hearing purposes.

(D) Applications for declaratory
order, disclaimers of jurisdiction, or
waiver of Commission regulations, un-
less otherwise directed.
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(E) Requests for redesignation pursu-
ant to §3.5(a)(26) of this subchapter, un-
less otherwise directed.

(F) Requests for extension of time
pursuant to §3.75.302(j) of this chapter,
unless otherwise directed.

(G) Consolidations and severance pur-
suant to §375.302(f) of this chapter, un-
less otherwise directed.

(H) Notice of correction of a docu-
ment in any of the above categories.

(I) Notice of meetings of advisory
committees established by the Com-
mission.

(J) Notices of conferences in dock-
eted rulemaking proceedings.

(K) Proposed penalties under section
31 of the Federal Power Act.

(L) Such other notices or orders as
may be submitted by the Secretary for
publication.

(2) Otherwise directed, as referred to
above, shall be interpreted to mean no-
tice given by the discretion of the Sec-
retary.

(b) After notice has been given, the
service of formal documents issued in a
proceeding shall be confined to the par-
ties of record or their attorneys, and
the mailing of information copies shall
be confined to that which is required
by the Commission’s rules and regula-
tions, by courtesy in response to writ-
ten requests for copies, or by other
considerations deemed valid by the
Secretary in specific instances.

(Secs. 308, 309; 49 Stat. 858; 16 U.S.C. 825g,
825h; secs. 15, 16; 52 Stat. 829, 830; 15 U.S.C.
T17n, 7170)

[Order 211, 24 FR 1345, Feb. 21, 1959, as
amended by Order 463, 37 FR 28054, Dec. 20,
1972; 38 FR 3192, Feb. 2, 1973; 44 FR 34941,
June 18, 1979; 45 FR 21224, Apr. 1, 1980; Order
541, 57 FR 21733, May 22, 1992; Order 603, 64 FR
26603, May 14, 1999; Order 2002, 68 FR 51115,
Aug. 25, 2003]

§2.1a Public suggestions, comments,
proposals on substantial prospec-
tive regulatory issues and prob-
lems.

(a) The Commission by this policy
statement explicitly encourages the
public, including those persons subject
to regulation by the Commission, to
submit suggestions, comments, or pro-
posals concerning substantial prospec-
tive regulatory policy issues and prob-
lems, the resolution of which will have
a substantial impact upon those regu-
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lated by the Commission or others af-
fected by the Commission’s activities.
This policy is intended to serve as a
means of advising the Commission on a
timely basis of potential significant
issues and problems which may come
before it in the course of its activities
and to permit the Commission an early
opportunity to consider argument re-
garding policy questions and adminis-
trative reforms in a general context
rather than in the course of individual
proceedings.

(b) Upon receipt of suggestions, com-
ments, or proposals pursuant to para-
graph (a) of this section, the Commis-
sion shall review the matters raised
and take whatever action is deemed
necessary with respect to the filing, in-
cluding, but not limited to, requesting
further information from the filing
party, the public, or the staff, or pre-
scribing an informal public conference
for initial discussion and consultation
with the Commission, a Commissioner,
or the Staff, concerning the matter(s)
raised. In the absence of a notice of
proposed rulemaking, any conferences
or procedures undertaken pursuant to
this section shall not be deemed by the
Commission as meeting the require-
ments of the Administrative Procedure
Act with respect to notice of
rulemakings, but are to be utilized by
the Commission as initial discussions
for advice as a means of determining
the need for Commission action, inves-
tigation or study prior to the issuance
of a notice of proposed rulemaking to
the extent required by the Administra-
tive Procedure Act, 5 U.S.C. 553.

(c) [Reserved]

(d) A person may not invoke this pol-
icy as a means of advocating ex parte
before the Commission a position in a
proceeding pending at the Commission
and any such filing will be rejected.
Comments must relate to general con-
ditions in industry or the public or
policies or practices of the Commission
which may need reform, review, or ini-
tial consideration by the Commission.

[Order No. 547, 41 FR 15004, Apr. 9, 1976, as

amended by Order 225, 47 FR 19054, May 3,
1982]
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§2.1b Availability in contested cases of
information acquired by staff inves-
tigation.

Pursuant to the Commission’s au-
thority under the Natural Gas Act, par-
ticularly subsection (b) of section 8
thereof, and under the Federal Power
Act, particularly subsection (b) of sec-
tion 301 thereof, upon request by a
party to the proceedings, or as required
in conjunction with the presentation of
a Commission staff case of staff’s cross-
examination of any other presentation
therein, all relevant information ac-
quired by Commission staff, including
workpapers pursuant to any staff in-
vestigation conducted under sections 8,
10, or 14 of the Natural Gas Act, and
sections 301, 304 or 307 of the Federal
Power Act, shall, without further order
of the Commission, be free from the re-
straints of said subsection (b) of sec-
tion 8 of the Natural Gas Act, and sub-
section (b) of section 301 of the Federal
Power Act, regarding the divulgence of
information, with respect to any mat-
ter hereafter set for formal hearing.

[58 FR 38292, July 16, 1993]

§2.1c Policy statement on consultation
with Indian tribes in Commission
proceedings.

(a) The Commission recognizes the
unique relationship between the United
States and Indian tribes as defined by
treaties, statutes, and judicial deci-
sions. Indian tribes have various sov-
ereign authorities, including the power
to make and enforce laws, administer
justice, and manage and control their
lands and resources. Through several
Executive Orders and a Presidential
Memorandum, departments and agen-
cies of the Executive Branch have been
urged to consult with federally-recog-
nized Indian tribes in a manner that
recognizes the government-to-govern-
ment relationship between these agen-
cies and tribes. In essence, this means
that consultation should involve direct
contact between agencies and tribes
and should recognize the status of the
tribes as governmental sovereigns.

(b) The Commission acknowledges
that, as an independent agency of the
federal government, it has a trust re-
sponsibility to Indian tribes and this
historic relationship requires it to ad-
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here to certain fiduciary standards in
its dealings with Indian tribes.

(¢c) The Commission will endeavor to
work with Indian tribes on a govern-
ment-to-government basis, and will
seek to address the effects of proposed
projects on tribal rights and resources
through consultation pursuant to the
Commission’s trust responsibility, the
Federal Power Act, the Natural Gas
Act, the Public Utility Regulatory
Policies Act, section 32 of the Public
Utility Holding Company Act, the
Interstate Commerce Act, the Outer
Continental Shelf Lands Act, section
106 of the National Historic Preserva-
tion Act, and in the Commission’s envi-
ronmental and decisional documents.

(d) As an independent regulatory
agency, the Commission functions as a
neutral, quasi-judicial body, rendering
decisions on applications filed with it,
and resolving issues among parties ap-
pearing before it, including Indian
tribes. Therefore, the provisions of the
Administrative Procedure Act and the
Commission’s rules concerning off-the-
record communications, as well as the
nature of the Commission’s licensing
and certificating processes and of the
Commission’s review of jurisdictional
rates, terms and conditions, place some
limitations on the nature and type of
consultation that the Commission may
engage in with any party in a con-
tested case. Nevertheless, the Commis-
sion will endeavor, to the extent au-
thorized by law, to reduce procedural
impediments to working directly and
effectively with tribal governments.

(e) The Commission, in keeping with
its trust responsibility, will assure
that tribal concerns and interests are
considered whenever the Commission’s
actions or decisions have the potential
to adversely affect Indian tribes or In-
dian trust resources.

(f) The Commission will seek to en-
gage tribes in high-level meetings to
discuss general matters of importance,
such as those that uniquely affect the
tribes. Where appropriate, these meet-
ings may be arranged for particular
tribes, by region, or in some pro-
ceedings involving hydroelectric
projects, by river basins.

(g) The Commission will strive to de-
velop working relationships with tribes
and will seek to establish procedures to
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educate Commission staff about tribal
governments and cultures and to edu-
cate tribes about the Commission’s
various statutory functions and pro-
grams. To assist in this effort, the
Commission is establishing the posi-
tion of tribal liaison. The tribal liaison
will provide a point of contact and a re-
source for tribes for any proceeding at
the Commission.

(h) Concurrently with this policy
statement, the Commission is issuing
certain new regulations regarding the
licensing of hydroelectric projects. In
this connection, the Commission sets
forth the following additional policies
for the hydroelectric licensing process.

(i) The Commission believes that the
hydroelectric licensing process will
benefit by more direct and substantial
consultation between the Commission
staff and Indian tribes. Because of the
unique status of Indian tribes in rela-
tion to the Federal government, the
Commission will endeavor to increase
direct communications with tribal rep-
resentatives in appropriate cir-
cumstances, recognizing that different
issues and stages of a proceeding may
call for different approaches, and there
are some limitations that must be ob-
served.

(j) The Commission will seek to no-
tify potentially-affected tribes about
upcoming hydroelectric licensing proc-
esses, to discuss the consultation proc-
ess and the importance of tribal par-
ticipation, to learn more about each
tribe’s culture, and to establish case-
by-case consultation procedures con-
sistent with our ex parte rules.

(k) In evaluating a proposed hydro-
electric project, the Commission will
consider any comprehensive plans pre-
pared by Indian tribes or inter-tribal
organizations for improving, devel-
oping, or conserving a waterway or wa-
terways affected by a proposed project.
The Commission will treat as a com-
prehensive plan, a plan that:

(1) Is a comprehensive study of one or
more of the beneficial uses of a water-
way or waterways;

(2) Includes a description of the
standards applied, the data relied upon,
and the methodology used in preparing
the plan; and
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(3) Is filed with the Secretary of the
Commission. See generally 18 CFR 2.19.

[Order 635, 68 FR 46455, Aug. 6, 2003]

STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS UNDER THE FED-
ERAL POWER ACT

AUTHORITY: Sections 2.2 through 2.13,
issued under sec. 309, 49 Stat. 858; 16 U.S.C.
826h, unless otherwise noted.

§2.2 Transmission lines.

In a public statement dated March 7,
1941, the Commission announced its de-
termination that transmission lines
which are not primary lines transmit-
ting power from the power house or ap-
purtenant works of a project to the
point of junction with the distribution
system or with the interconnected pri-
mary transmission system as set forth
in section 3(11) of the Act are not with-
in the licensing authority of the Com-
mission, and directed that future appli-
cations filed with it for such licenses
be referred for appropriate action to
the Federal department having super-
vision over the lands or waterways in-
volved.

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-
nated by Order 147, 13 FR 8259, Dec. 23, 1948]

§2.4 Suspension of rate schedules.

The Commission approved and adopt-
ed on May 29, 1945, the following con-
clusions as to its powers of suspension
of rate schedules under section 205 of
the act:

(a) The Commission cannot suspend a
rate schedule after its effective date.

(b) The Commission can suspend any
new schedule making any change in an
existing filed rate schedule, including
any rate, charge, classification, or
service, or in any rule, regulation, or
contract relating thereto, contained in
the filed schedule.

(¢) Included in such changes which
may be suspended are:

(1) Increases.

(2) Reductions.

(3) Discriminatory changes.

(4) Cancellation or notice of termi-
nation.

(5) Changes in classification, service,
rule, regulation or contract.

(d) Immaterial, unimportant or rou-
tine changes will not be suspended.
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(e) During suspension, the prior ex-
isting rate schedule continues in effect
and should not be changed during sus-
pension.

(f) Changes under escalator clauses
may be suspended as changes in exist-
ing filed schedules.

(g) Suspension of a rate schedule,
within the ambit of the Commission’s
statutory authority is a matter within
the discretion of the Commission.

(Natural Gas Act, 15 U.S.C. T17-717Tw (1976 &
Supp. IV 1980); Federal Power Act, 16 U.S.C.
791a-828c (1976 & Supp. IV 1980); Dept. of En-
ergy Organization Act, 42 U.S.C. 7101-7352
(Supp. IV 1980); E.O. 12009, 3 CFR part 142
(1978); 5 U.S.C. 553 (1976))

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-
nated by Order 147, 13 FR 8259, Dec. 23, 1948,
and amended by Order 303, 48 FR 24361, June
1, 1983; Order 575, 60 FR 4852, Jan. 25, 1995]

§2.7 Recreational development at li-
censed projects.

The Commission will evaluate the
recreational resources of all projects
under Federal license or applications
therefor and seek, within its authority,
the ultimate development of these re-
sources, consistent with the needs of
the area to the extent that such devel-
opment is not inconsistent with the
primary purpose of the project. Rea-
sonable expenditures by a licensee for
public recreational development pursu-
ant to an approved plan, including the
purchase of land, will be included as
part of the project cost. The Commis-
sion will not object to licensees and op-
erators of recreational facilities within
the boundaries of a project charging
reasonable fees to users of such facili-
ties in order to help defray the cost of
constructing, operating, and maintain-
ing such facilities. The Commission ex-
pects the licensee to assume the fol-
lowing responsibilities:

(a) To acquire in fee and include
within the project boundary enough
land to assure optimum development of
the recreational resources afforded by
the project. To the extent consistent
with the other objectives of the license,
such lands to be acquired in fee for rec-
reational purposes shall include the
lands adjacent to the exterior margin
of any project reservoir plus all other
project lands specified in any approved
recreational use plan for the project.
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(b) To develop suitable public rec-
reational facilities upon project lands
and waters and to make provisions for
adequate public access to such project
facilities and waters and to include
therein consideration of the needs of
persons with disabilities in the design
and construction of such project facili-
ties and access.

(c) To encourage and cooperate with
appropriate local, State, and Federal
agencies and other interested entities
in the determination of public recre-
ation needs and to cooperate in the
preparation of plans to meet these
needs, including those for sport fishing
and hunting.

(d) To encourage governmental agen-
cies and private interests, such as oper-
ators of user-fee facilities, to assist in
carrying out plans for recreation, in-
cluding operation and adequate main-
tenance of recreational areas and fa-
cilities.

(e) To cooperate with local, State,
and Federal Government agencies in
planning, providing, operating, and
maintaining facilities for recreational
use of public lands administered by
those agencies adjacent to the project
area.

(f)(1) To comply with Federal, State
and local regulations for health, sani-
tation, and public safety, and to co-
operate with law enforcement authori-
ties in the development of additional
necessary regulations for such pur-
poses.

(2) To provide either by itself or
through arrangement with others for
facilities to process adequately sewage,
litter, and other wastes from recre-
ation facilities including wastes from
watercraft, at recreation facilities
maintained and operated by the Ili-
censee or its concessionaires.

(g) To ensure public access and rec-
reational use of project lands and wa-
ters without regard to race, color, sex,
religious creed or national origin.

(h) To inform the public of the oppor-
tunities for recreation at licensed
projects, as well as of rules governing
the accessibility and use of rec-
reational facilities.

[Order 313, 30 FR 16198, Dec. 29, 1965, as
amended by Order 375-B, 35 FR 6315, Apr. 18,
1970; Order 508, 39 FR 16338, May 8, 1974; Order
2002, 68 FR 51115, Aug. 25, 2003]
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§2.8 [Reserved]

§2.9 Conditions in preliminary per-
mits and licenses—list of and cita-
tions to “P—” and “L—” forms.

(a) The Commission has approved
several sets of standard conditions for
normal inclusion in preliminary per-
mits or licenses for hydroelectric de-
velopments. In a special situation, of
course, the Commission in issuing a
permit or license for a project will
modify or eliminate a particular arti-
cle (condition). For reference purposes
the sets of conditions are designated as
“Forms”—those for preliminary per-
mits are published in Form P-1, and
those for licenses are published in
Form L’s. There are different Form L’s
for different types of licenses, and the
forms have been revised from time to
time. Thus at any given time there will
be several series of standard forms ap-
plicable to the various vintages of dif-
ferent types of licenses. The forms and
their revisions are published in the
Federal Power Commission reports and
citations thereto are listed below.

(b) New or revised forms may be ap-
proved after preparation of this list
(which is current as of October, 1975)
and consequently do not appear herein.
Forms currently in use, including
those forms which have not yet ap-
peared in the FPC reports, may be ob-
tained from the Federal Power Com-
mission, Office of Public Information,
Washington, DC 20426.

(c) Within each of the categories, un-
less retired, the last-listed form is the
one in use at the date of preparation of
the list. The dates in the list represent
issuance dates of the orders with which
the particular forms were first pub-
lished, or subsequently revised, in the
FPC reports.

P-1: Preliminary Permit, 11 F.P.C. 699 (De-
cember 2, 1952), 16 F.P.C. 1303 (December 4,
1956), 54 F.P.C. 1797 (October 31, 1975).

L-1: Constructed Major Project Affecting
Lands of the United States, 12 F.P.C. 1262
(September 25, 1953), 32 F.P.C. 71 (July 8,
1964), 54 F.P.C. 1799 (October 31, 1975).

L-2: Unconstructed Major Project Affecting
Lands of the United States, 12 F.P.C. 1137
(August 7, 1953), 17 F.P.C. 62 (January 18,
1957), 31 F.P.C. 528 (March 10, 1964), 54
F.P.C. 1808 (October 31, 1975).

L-3: Constructed Major Project Affecting
Navigable Waters of the United States, 12
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F.P.C. 836 (February 6, 1953), 17 F.P.C. 385
(March 4, 1957), 30 F.P.C. 1658 (November 21,
1963), 32 F.P.C. 1114 (October 15, 1964), 36
F.P.C. 971 (December 6, 1966), 40 F.P.C. 1136
(October 29, 1968), 54 F.P.C. 1817 (October
31, 1975).

L—4: Unconstructed Major Project Affecting
Navigable Waters of the United States, 16
F.P.C. 1284 (November 29, 1956), 32 F.P.C.
839 (September 21, 1964), 42 F.P.C. 280 (July
30, 1969), 54 F.P.C. 1824 (October 31, 1975).

L-5: Constructed Major Project Affecting
Navigable Waters and Lands of the United
States, 12 F.P.C. 1329 (October 23, 1953), 17
F.P.C. 110 (January 13, 1957), 38 F.P.C. 203
(July 26, 1967), 54 F.P.C. 1832 (October 31,
1975).

L-6: Unconstructed Major Project Affecting
Navigable Waters and Lands of the United
States, 12 F.P.C. 1271 (September 29, 1953),
16 F.P.C. 1127 (October 29, 1956), 31 F.P.C.
284 (February 5, 1964), 34 F.P.C. 1114 (Octo-
ber 7, 1965), 54 F.P.C. 1842 (October 31, 1975).

L-T7 (retired): Minor Project Affecting Lands
of the United States, 12 F.P.C. 911 (March
30, 1953), 17 F.P.C. 486 (April 2, 1957).

L-8 (retired): Minor-Part Project (Trans-
mission Line), 12 F.P.C. 1017 (June 12, 1953),
41 F.P.C. 217 (March 5, 1969).

L-9: Constructed Minor Project Affecting
Navigable Waters of the United States, 32
F.P.C. 577 (August 10, 1964), 54 F.P.C. 1852
(October 31, 1975).

L-10: Constructed Major Project Affecting
the Interests of Interstate or Foreign Com-
merce, 37 F.P.C. 860 (May 9, 1967), 40 F.P.C.
1489 (December 20, 1968), 54 F.P.C. 1858 (Oc-
tober 31, 1975).

L-11: Unconstructed Major Project Affecting
the Interests of Interstate or Foreign Com-
merce, 3¢ F.P.C. 602 (August 26, 1965), 36
F.P.C. 687 (September 26, 1966), 41 F.P.C. 719
(June 6, 1969), 54 F.P.C. 1864 (October 31,
1975).

L-12: Constructed Minor Project Affecting
the Interests of Interstate or Foreign Com-
merce, 35 F.P.C. 875 (June 3, 1966), 40 F.P.C.
1447 (December 10, 1968), 54 F.P.C. 1871 (Oc-
tober 31, 1975).

L-13: (retired): Unconstructed Major Project
Affecting the Interests of Interstate or
Foreign Commerce and Affecting Lands of
the United States, 42 F.P.C. 367 (August 6,
1969).

L-14: Unconstructed Minor Project Affecting
Navigable Waters of the United States, 54
F.P.C. 1876 (October 31, 1975).

L-15: Unconstructed Minor Project Affecting
the Interests of Interstate or Foreign Com-
merce, 54 F.P.C. 1883 (October 31, 1975).

L-16: Constructed Minor Project Affecting
Lands of the United States, 54 F.P.C. 1888
(October 31, 1975).

L-17: Unconstructed Minor Project Affecting
Lands of the United States, 54 F.P.C. 1896
(October 31, 1975).
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L-18: Constructed Minor Project Affecting
Navigable Waters and Lands of the United
States, 54 F.P.C. 1903 (October 31, 1975).

L-19: Unconstructed Minor Project Affecting
Navigable Waters and Lands of the United
States, 54 F.P.C. 1911 (October 31, 1975).

L.-20: Constructed Transmission Line
Project, 54 F.P.C. 1919 (October 31, 1975).

L-21: Unconstructed Transmission Line
Project, 54 F.P.C. 1923 (October 31, 1975).

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat.
1063-1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840,
841, 854-856, 858-859; 82 Stat. 617; 16 U.S.C. 796,
797, 803, 808, 809, 816, 825, 825b, 825¢c, 825g, 825h,
826i), as amended, secs. 8, 10, and 16 (52 Stat.
825-826, 830; 15 U.S.C. 717g, 7171, 7170))

[Order 348, 32 FR 8521, June 14, 1967, as
amended by Order 540, 40 FR 51998, Nov. 7,
1975; Order 567, 42 FR 30612, June 16, 1977;
Order 699, 72 FR 45323, Aug. 14, 2007]

§2.12 Calculation of taxes for property
of public utilities and licensees con-
structed or acquired after January
1, 1970.

Pursuant to the provisions of section
441(a)(4)(A) of the Tax Reform Act of
1969, 83 Stat. 487, 625, public utilities
and licensees regulated by the Commis-
sion under the Federal Power Act
which have exercised the option pro-
vided by that section to change from
flow through accounting will be per-
mitted by the Commission, with re-
spect to liberalized depreciation, to
employ a normalization method for
computing federal income taxes in
their accounts and annual reports with
respect to property constructed or ac-
quired after January 1, 1970, to the ex-
tent with which such property in-
creases the productive or operational
capacity of the utility and is not a re-
placement of existing capacity. Such
normalization will also be permitted
for ratemaking purposes to the extent
such rates are subject to the Commis-
sion’s ratemaking authority. As to bal-
ances in Account 282 of the Uniform
System of Accounts, ‘“‘Accumulated de-
ferred income taxes—Other property,”
it will remain the Commission’s policy
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to deduct such balances from rate base
in rate proceedings.

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat.
1063-1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840,
841, 854-856, 858-859; 82 Stat. 617; 16 U.S.C. 796,
797, 803, 808, 809, 816, 825, 825b, 825¢c, 825bg, 825h,
826i), as amended, Secs. 8, 10, and 16 (562 Stat.
825-826, 830; 16 U.S.C. 717g, 717i, 7170))

[Order 404, 35 FR 7964, May 23, 1970, as
amended by Order 567, 42 FR 30612, June 16,
1977]

§2.13 Design and construction.

(a) The Commission recognizes the
importance of protecting and enhanc-
ing natural, historic, scenic, and rec-
reational values at projects licensed or
proposed to be licensed under the Fed-
eral Power Act.

(b) The Commission has adopted
““‘Guidelines for the Protection of Nat-
ural, Historic, Scenic, and Recreational
Values in the Design and Location of
Rights-of-Way and Transmission Fa-
cilities”’! as set forth in Order No. 414
issued November 27, 1970. The Commis-
sion will consider these guidelines
inter alia, in the determination of
whether applications for any licenses
under the Federal Power Act are best
adapted to a comprehensive plan for
developing a waterway. The guidelines
may be obtained from the Office of
Public Information, Federal Power
Commission, Washington, DC 20426.

(¢c) In furtherance of these polices,
the Commission will not (1) permit the
amendment of any license for the pur-
pose of construction of additional fa-
cilities or (2) authorize the disposition
of any interest in project lands for con-
struction of any type, unless a showing
is made that the construction will be
designed to avoid or minimize conflict
with the natural, historic, and scenic
values and resources of the project
area, including compliance with the
Commission’s ‘‘Guidelines for the Pro-
tection of Natural, Historic, Scenic,
and Recreational Values in the Design

1Filed as part of the original document.
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and Location of Rights-of-Way and
Transmission Facilities”.

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat.
1063-1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840,
841, 854-856, 858-859; 82 Stat. 617; 16 U.S.C. 796,
797, 803, 808, 809, 816, 825, 825b, 825¢c, 825g, 825h,
826i), as amended, Secs. 8, 10, and 16 (562 Stat.
825-826, 830; 156 U.S.C. 717g, 717i, 7170))

[Order 414, 35 FR 18586, Dec. 8, 1970, as
amended by Order 567, 42 FR 30612, June 16,
1977]

§2.15 Specified reasonable rate of re-
turn.

(a) Pursuant to section 10(d) of the
Federal Power Act, the Commission
has determined that the specified rea-
sonable rate of return used in com-
puting amortization reserves for hydro-
electric project licenses shall be cal-
culated annually based on current cap-
ital ratios developed from an average
of 13 monthly balances of amounts
properly includible in the licensee’s
long-term debt and proprietary capital
accounts, as listed in the Commission’s
Uniform System of Accounts. The cost
rate for such ratios shall be the weight-
ed average cost of long-term debt and
preferred stock for the year, and the
cost of common equity shall be the in-
terest rate on 10-year government
bonds (reported as the Treasury De-
partment’s 10-year constant maturity
series) computed on the monthly aver-
age for the year in question, plus four
percentage points (400 basis points).

(b) The Statement of Policy adopted
herein shall be effective upon issuance
of this order.

(c) The Secretary shall cause prompt
publication of this order to be made in
the FEDERAL REGISTER.

(d) All requests and suggestions not
specifically dealt with herein are here-
by denied.

(e) The Secretary is hereby author-
ized to change the appropriate license
article upon application by the licens-
ees to reflect the specified reasonable
rate of return as adopted herein.

[Order 550, 41 FR 27032, July 1, 1976]

§2.17 Price discrimination and anti-
competitive effect (price squeeze
issue).

To implement compliance with the

Supreme Court decision in F.P.C. v.

Con-Way Corp., 426 U.S. 271 (1976), aff’g
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510 F'. 2d 1264 (D.C. Cir. 1975) and to ex-
pedite the consideration of price
squeeze issues in wholesale electric
rate proceedings, the Commission
adopts the following procedures for
raising price squeeze issues which are
to be followed unless they are dem-
onstrated in an individual case to be
inadequate:

(a) Any wholesale customer, state
commission or other interested person
may file petitions to intervene alleging
price discrimination and anticompeti-
tive effects of the wholesale rates. In
order to have the issue of price dis-
crimination considered in the rate pro-
ceeding, the intervening customer or
other interested person must support
its allegation by a prima facie case.
The elements of the prima facie case
shall include at a minimum:

(1) Specification of the filing utility’s
retail rate schedules with which the in-
tervening wholesale customer is unable
to compete due to purchased power
costs;

(2) A showing that a competitive sit-
uation exists in that the wholesale cus-
tomer competes in the same market as
the filing utility;

(3) A showing that the retail rates
are lower than the proposed wholesale
rates for comparable service;

(4) The wholesale customer’s prospec-
tive rate for comparable retail service,
i.e. the rate necessary to recover bulk
power costs (at the proposed wholesale
rate) and distribution costs;

(5) An indication of the reduction in
the wholesale rate necessary to elimi-
nate the price squeeze alleged.

(b) Where price squeeze is alleged,
the Commission shall, in the order
granting intervention, direct the Ad-
ministrative Law Judge to convene a
prehearing conference within 15 days
from the date of the order for the pur-
pose of hearing intervenors’ request for
data required to present their case, in-
cluding prima facie showing, on price
squeeze issues.

(c) Within 30 days from the date of
the conference the filing utility shall
respond to the data requests authorized
by the Administrative Law Judge.

(d) Within 30 days from the filing
utility’s response, the intervenors shall
file their case-in-chief on price squeeze
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issues, which shall include their prima
facie case, unless filed previously.

(e) The burden of proof (i.e. the risk
of nonpersuasion) to rebut the allega-
tions of price squeeze and to justify the
proposed rates are on the utility pro-
posing the rates under section 205(e) of
the Federal Power Act.

(f) In proceedings where price squeeze
is an issue, the Secretary shall include
the state commission, agency or body
which is responsible for regulation of
retail rates in the state affected in the
service list maintained under
§385.2010(c) of this chapter.

[Order 563, 42 FR 16132, Mar. 25, 1977, as
amended by Order 225, 47 FR 19054, May 3,
1982]

§2.1§ Phased electric rate increase fil-
ings.

(a) In general, when a public utility
files a phased rate increase, the Com-
mission will determine the appropriate
suspension period based on the total in-
crease requested in all phases. If a util-
ity files a rate increase within sixty
days after filing another rate increase,
the Commission will consider the fil-
ings together to be a phased rate in-
crease request.

(b) This policy will not be applied if
the increase is phased:

(1) To coordinate with new facilities
coming on line;

(2) To implement a rate moderation
plan;

(3) To avoid price squeeze;

(4) To comply with a settlement ap-
proved by the Commission; or

(5) If the utility makes a convincing
showing that application of the policy
would be harsh and inequitable and
that, therefore, good cause has been
shown not to apply the policy in the
case.

[62 FR 11, Jan. 11, 1987]

§2.19 State and Federal comprehen-
sive plans.

(a) In determining whether the pro-
posed hydroelectric project is Dbest
adapted to a comprehensive plan under
section (10)(a)(1) of the Federal Power
Act for improving or developing a wa-
terway, the Commission will consider
the extent to which the project is con-
sistent with a comprehensive plan
(where one exists) for improving, devel-
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oping, or conserving a waterway or wa-
terways affected by the project that is
prepared by:

(1) An agency established pursuant to
Federal law that has the authority to
prepare such a plan, or

(2) A state agency, of the state in
which the facility is or will be located,
authorized to conduct such planning
pursuant to state law.

(b) The Commission will treat as a
state or Federal comprehensive plan a
plan that:

(1) Is a comprehensive study of one or
more of the beneficial uses of a water-
way or waterways;

(2) Includes a description of the
standards applied, the data relied upon,
and the methodology used in preparing
the plan; and

(3) Is filed with the Secretary of the
Commission.

[Order 481-A, 53 FR 15804, May 4, 1988]

§2.20 Good faith requests for trans-
mission services and good faith re-
sponses by transmitting utilities.

(a) General Policy. (1) This Statement
of Policy is adopted in furtherance of
the goals of sections 211(a) and 213(a) of
the Federal Power Act, as amended and
added by the Energy Policy Act of 1992.

(2) Under section 211(a), the Commis-
sion may issue an order requiring a
transmitting utility to provide trans-
mission services (including any en-
largement of transmission capacity
necessary to provide such services)
only if an applicant has made a request
for transmission services to the trans-
mitting utility that would be the sub-
ject of such order at least 60 days prior
to its filing of an application for such
order. The requirement in section
211(a) that an applicant make such a
request will be met if such an applicant
has, pursuant to section 213(a) of the
FPA, made a good faith request to a
transmitting utility to provide whole-
sale transmission services and requests
specific rates and charges, and other
terms and conditions.

(3) It is the Commission’s intention
to apply the standards of this State-
ment of Policy when determining
whether and when a valid ‘‘good faith”
request for service was made.
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(4) It is the Commission’s intention
to encourage an open exchange of in-
formation that exhibits a reasonable
degree of specificity and completeness
between the party requesting trans-
mission services and the transmitting
utility.

(5) The Commission intends to apply
this Statement of Policy so as to carry
out Congress’ objective that, subject to
appropriate terms and conditions and
just and reasonable rates, in conform-
ance with section 212 of the FPA, ac-
cess to the electric transmission sys-
tem for the purposes of wholesale
transactions be more widely available.

(b) The Components of a good faith re-
quest. The Commission generally con-
siders the following to constitute the
minimum components of a good faith
request for transmission services:

(1) The identity, address, telephone
number, and facsimile number of the
party requesting transmission services,
and the same information, if different,
for the party’s contact person or per-
sons.

(2) A statement that the party re-
questing transmission services is, or
will be upon commencement of service,
an entity eligible to request trans-
mission under sections 211(a) and 213(a)
of the FPA.

(3) A statement that the request for
transmission services is intended to
satisfy the ‘‘request for transmission
services’ requirement under sections
211(a) and 213(a) of the FPA, and that
the request is not a request for manda-
tory retail wheeling prohibited under
section 212(h) of the FPA.

(4) The party requesting transmission
services should specify the character
and nature of the services requested.
Some types of service may require
more detailed information than others.
Where point-to-point service is re-
quested, the party requesting trans-
mission services should specify the an-
ticipated point(s) of receipt to the
transmitting utility’s grid and the an-
ticipated point(s) of delivery from the
transmitting utility’s grid. Where a
party requesting transmission services
requests additional flexibility to sched-
ule multiple resources to meet its
needs (e.g., network service), the re-
quest for services should contain a de-
scription of the requested services in
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sufficient detail to permit the trans-
mitting utility to model the additional
services on its transmission system.

(5) The names of any other parties
likely to provide transmission service
to deliver electric energy to, and re-
ceive electric energy from, the trans-
mitting utility’s grid in connection
with the requested transmission serv-
ices.

(6) The proposed dates for initiating
and terminating the requested trans-
mission services.

(7) The total amount of transmission
capacity being requested.

(8) To the extent it is known or can
be estimated, a description of the ‘‘ex-
pected transaction profile’’ including
load factor data describing the hourly
quantities of power and energy the
party requesting transmission services
would expect to deliver to the trans-
mitting utility’s grid at relevant
points of interconnection. In the event
delivery is to multiple points within
the transmitting utility’s electric con-
trol area, the requestor should de-
scribe, to the extent it is known or can
be estimated, the expected load (over a
given duration of time) at each such
delivery point.

(9) Whether firm or non-firm service
is being requested. Where a party re-
quests non-firm service, it should
specify the priority of service it is will-
ing to accept, or the conditions under
which it is willing to accept interrup-
tion or curtailment, if known.

(10) A statement as to whether the
request is being made in response to a
solicitation and a copy of the solicita-
tion if publicly available. This will
help the transmitting utility deter-
mine whether requests for trans-
mission service are duplicative or mu-
tually exclusive of requests filed by
other parties.

(11) The proposed rates, terms and
conditions for the requested trans-
mission services as required by section
213(a). It is not necessary for the re-
questor to propose a specific numerical
rate. Rather, a party requesting trans-
mission services can fulfill the rates,
terms and conditions requirement by
specifying a rate methodology (e.g.,
embedded or incremental cost) or by
referencing an existing formula rate,
transmission tariff, or transmission



§2.20

contract. The validity of the good faith
request will not depend on the rates
proposed by the party requesting trans-
mission services. This requirement is
not intended to allow utilities to delay
responses to requests for transmission
services, or to deny requests for trans-
mission services on the basis of an
overly rigid or technical approach to
the ‘“‘rates, terms and conditions’ ele-
ment of the request.

(12) Any other information to facili-
tate the expeditious processing of its
request. Such information will improve
the negotiation process, reduce costs,
and will improve chances to arrange
the requested transmission without re-
sorting to section 211 application pro-
cedures before the Commission.

(c) Components of a Reply to a Good
Faith Request. The Commission gen-
erally considers the following to con-
stitute the minimum components of a
reply to a good faith request for trans-
mission services under section 213(a):

(1) Unless the parties agree to a dif-
ferent time frame, the transmitting
utility must acknowledge the request
within 10 days of receipt. The acknowl-
edgement must include a date by which
a response will be sent to the party re-
questing transmission services and a
statement of any fees associated with
responding to the request (e.g., initial
studies).

(2) The transmitting utility may ask
the applicant to provide clarification
of only the information needed to
evaluate and process a ‘‘good faith’ re-
quest. If the person requesting trans-
mission services believes the transmit-
ting utility is attempting to frustrate
the process by making excessive re-
quests for clarification, it may raise
this issue if, and when, it files a re-
quest for a section 211 order with the
Commission.

(3) The transmitting utility must re-
spond to a request within 60 days of re-
ceipt or some other mutually agreed
upon response date. If both parties
agree to an alternative schedule, the
agreement must be in writing and
signed by both parties.

(4) If the transmitting utility deter-
mines that it can provide all the re-
quested services from existing capac-
ity, it should respond by offering the
party requesting transmission services
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an executable service agreement that
at a minimum contains the following
information:

(i) A description of the proposed
transmission rate and any other costs.
It is not necessary for the proposed
service agreement to contain a fully
developed cost-of-service. However, the
agreement should explain the basis for
the charges for each component of
service, including the unbundled com-
ponents of any transmission rate as
well as any other charges.

(ii) The proposed service agreement
should explicitly describe all of the ap-
plicable terms and conditions of the
transmission services provided under
the agreement.

(iii) The transmitting utility should
accompany the proposed service agree-
ment with a clear statement of the
time during which the offer to provide
the transmission services will remain
open. An open agreement offer may ob-
ligate the seller while imposing no
countervailing obligation on the pur-
chaser, and an unexecuted contract po-
tentially ties up transmission facili-
ties, thus jeopardizing the availability
and price for subsequent requests that
would use the same facilities. However,
at a minimum, a transmitting utility
should permit the party requesting
transmission services sufficient time
to review service agreements and co-
ordinate multiple stages of joint trans-
actions.

(5) If the transmitting utility deter-
mines that it must construct addi-
tional facilities or modify existing fa-
cilities to provide all or part of the re-
quested services, it must:

(i) Identify the specific constraints
and their duration that prevent it from
providing all the requested services and
explain how these constraints prevent
it from providing all the requested
services or the desired level of firm-
ness.

(ii) Provide to the applicant all stud-
ies, computer input and output data,
planning, operating and other docu-
ments, work papers, assumptions and
any other material that forms the
basis for determining the constraints.

(iii) Offer to the applicant an execut-
able agreement under which the appli-
cant agrees to reimburse the transmit-
ting utility for all costs of performing
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any studies necessary to determine
what changes to the transmitting util-
ity’s grid are needed to overcome the
constraint and provide the requested
services, their cost, and the estimated
time to complete them. At a minimum,
the proposed agreement should contain
the following:

(A) An estimate of the cost of the
study and the time required to com-
plete it, and

(B) A commitment to supply to the
party requesting transmission services
all computer input and output data,
planning, operating and other docu-
ments, work papers, assumptions and
any other material used to perform the
study.

(iv) If a transmitting utility deter-
mines that it can provide part but not
all of the requested services without
building new facilities, it should in-
form the applicant of any portion of
the requested services that can be per-
formed without constructing addi-
tional facilities or modifying existing
facilities. In effect, the transmitting
utility may be able to treat such a re-
quest as two separate transactions—
one for service on existing facilities
and the other as a request involving ex-
pansion decisions. Furthermore, where
there are alternative, less expensive
means of satisfying all or a portion of
a transmission request, the Commis-
sion expects the transmitting utility to
explore such alternatives (e.g., redis-
patching certain generating units to
alleviate a constraint).

[58 FR 38969, July 21, 1993]

§2.21 Regional Transmission Groups.

(a) General policy. The Commission
encourages Regional Transmission
Groups (RTGs) as a means of enabling
the market for electric power to oper-
ate in a more competitive and efficient
way. The Commission believes that
RTGs can provide a means of coordi-
nating regional planning of the trans-
mission system and assuring that sys-
tem capabilities are always adequate
to meet system demands. RTG agree-
ments that contain components that
satisfy paragraphs (b) and (c) of this
section generally will be considered to
be just, reasonable, and not unduly dis-
criminatory or preferential under the
Federal Power Act (FPA). The Com-
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mission encourages RTG agreements
that contain as much detail as possible
in all of the components listed, par-
ticularly if the RTG participants will
be seeking Commission deference to de-
cisions reached under an RTG agree-
ment.

(b) Organicational components. (1) An
RTG agreement should provide for
broad membership and, at a minimum,
allow any entity that is subject to, or
eligible to apply for, an order under
section 211 of the FPA to be a member.
An RTG agreement should encompass
an area of sufficient size and con-
tiguity to enable members to provide
transmission services in a reliable, effi-
cient, and competitive manner.

(2) An RTG agreement should provide
a means of adequate consultation and
coordination with relevant state regu-
latory, siting, and other authorities.

(3) An RTG agreement should include
fair and nondiscriminatory governance

and decision making procedures, in-
cluding voting procedures.
(c) Other components. (1) An RTG

agreement should impose on member
transmitting utilities an obligation to
provide transmission services for other
members, including the obligation to
enlarge facilities, on a basis that is
consistent with sections 205, 206, 211,
212 and 213 of the FPA. To the extent
practicable and known, the RTG agree-
ment should specify the terms and con-
ditions under which transmission serv-
ices will be offered.

(2) An RTG agreement should re-
quire, at a minimum, the development
of a coordinated transmission plan on a
regional basis and the sharing of trans-
mission planning information, with the
goal of efficient use, expansion, and co-
ordination of the interconnected elec-
tric system on a grid-wide basis. An
RTG agreement should provide mecha-
nisms to incorporate the transmission
needs of non-members into regional
plans. An RTG agreement should in-
clude as much detail as possible with
regard to operational and planning pro-
cedures.

(3) An RTG agreement should include
voluntary dispute resolution proce-
dures that provide a fair alternative to
resorting in the first instance to sec-
tion 206 complaints or section 211 pro-
ceedings.
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(4) An RTG agreement should include
an exit provision for RTG members
that leave the RTG, specifying the ob-
ligations of a departing member.

(d) Filing procedures. Any proposed
RTG agreement that in any manner af-
fects or relates to the transmission of
electric energy in interstate commerce
by a public utility, or rates or charges
for such transmission, must be filed
with the Commission. Any public util-
ity member of a proposed RTG may file
the RTG agreement with the Commis-
sion on behalf of the other public util-
ity members under section 205 of the
FPA.

[68 FR 41632, Aug. 5, 1993]

§2.22 Pricing policy for transmission
services provided under the Fed-
eral Power Act.

(a) The Commission has adopted a
Policy Statement on its pricing policy
for transmission services provided
under the Federal Power Act. That
Policy Statement can be found at 69
FERC 61,086. The Policy Statement
constitutes a complete description of
the Commission’s guidelines for assess-
ing the pricing proposals. Paragraph
(b) of this section is only a brief sum-
mary of the Policy Statement.

(b) The Commission endorses trans-
mission pricing flexibility, consistent
with the principles and procedures set
forth in the Policy Statement. It will
entertain transmission pricing pro-
posals that do not conform to the tra-
ditional revenue requirement as well as
proposals that conform to the tradi-
tional revenue requirement. The Com-
mission will evaluate ‘‘conforming”
transmission pricing proposals using
the following five principles, described
more fully in the Policy Statement.

(1) Transmission pricing must meet
the traditional revenue requirement.

(2) Transmission pricing must reflect
comparability.

(3) Transmission pricing should pro-
mote economic efficiency.

(4) Transmission pricing should pro-
mote fairness.

(5) Transmission pricing should be
practical.

(c) Under these principles, the Com-
mission will also evaluate ‘‘non-con-
forming”’ proposals which do not meet
the traditional revenue requirement,
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and will require such proposals to con-
form to the comparability principle.
Non-conforming proposals must in-
clude an open access comparability
tariff and will not be allowed to go into
effect prior to review and approval by
the Commission under procedures de-
scribed in the Policy Statement.

[69 FR 55039, Nov. 3, 1994]

§2.23 Use of reserved authority in hy-
dropower licenses to ameliorate cu-
mulative impacts.

The Commission will address and
consider cumulative impact issues at
original licensing and relicensing to
the fullest extent possible consistent
with the Commission’s statutory re-
sponsibility to avoid undue delay in
the relicensing process and to avoid
undue delay in the amelioration of in-
dividual project impacts at relicensing.
To the extent, if any, that it is not pos-
sible to explore and address all cumu-
lative impacts at relicensing, the Com-
mission will reserve authority to exam-
ine and address such impacts after the
new license has been issued, but will
define that reserved authority as nar-
rowly and with as much specificity as
possible, particularly with respect to
the purpose of reserving that author-
ity. The Commission intends that such
articles will describe, to the maximum
extent possible, reasonably foreseeable
future resource concerns that may war-
rant modifications of the licensed
project. Before taking any action pur-
suant to such reserved authority, the
Commission will publish notice of its
proposed action and will provide an op-
portunity for hearing by the licensee
and all interested parties. Hydropower
licenses also contain standard ‘‘re-
opener’’ articles (see §2.9 of this part)
which reserve authority to the Com-
mission to require, among other
things, licensees of projects located in
the same river basin to mitigate the
cumulative impacts of those projects
on the river basin. In light of the pol-
icy described above, the Commission
will use the standard ‘‘reopener’ arti-
cles to explore and address cumulative
impacts only (except in extraordinary
circumstances) where such impacts
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were not known at the time of licens-
ing or are the result of changed cir-
cumstances. The Commission has au-
thority under the Federal Power Act to
require licensees, during the term of
the license, to develop and provide data
to the Commission on the cumulative
impacts of licensed projects located in
the same river basin. In issuing both
new and original licenses, the Commis-
sion will coordinate the expiration
dates of the licenses to the maximum
extent possible, to maximize future
consideration of cumulative impacts at
the same time in contemporaneous pro-
ceedings at relicensing. The Commis-
sion’s intention is to consider to the
extent practicable cumulative impacts
at the time of licensing and reli-
censing, and to eliminate the need to
resort to the use of reserved authority.

[59 FR 66718, Dec. 28, 1994]

§2.24 Project decommissioning at reli-
censing.

The Commission issued a statement
of policy on project decommissioning
at relicensing in Docket No. RM93-23-
000 on December 14, 1994.

[60 FR 347, Jan. 4, 1995]

§2.25 Ratemaking treatment of the
cost of emissions allowances in co-
ordination transactions.

(a) General Policy. This Statement of
Policy is adopted in furtherance of the
goals of Title IV of the Clean Air Act
Amendments of 1990, Pub. L. 101-549,
Title IV, 104 Stat. 2399, 2584 (1990).

(b) Costing Emissions Allowances in Co-
ordination Sales. If a public utility’s co-
ordination rate on file with the Com-
mission provides for recovery of vari-
able costs on an incremental basis, the
Commission will allow recovery of the
incremental costs of emissions allow-
ances associated with a coordination
sale. If a coordination rate does not re-
flect incremental costs, the public util-
ity should propose alternative allow-
ance costing methods or demonstrate
that the coordination rate does not
produce unreasonable results. The
Commission finds that the cost to re-
place an allowance is an appropriate
basis to establish the incremental cost.

(c) Use of Indices. The Commission
will allow public utilities to determine
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emissions allowance costs on the basis
of an index or combination of indices of
the current price of emissions allow-
ances, provided that the public utility
affords purchasing utilities the option
of providing emissions allowances.
Public utilities should explain and jus-
tify any use of different incremental
cost indices for pricing coordination
sales and making dispatch decisions.

(d) Calculation of Amount of Emissions
Allowances Associated With Coordination
Transactions. Public utilities should ex-
plain the methods used to compute the
amount of emissions allowances in-
cluded in coordination transactions.

(e) Timing. (1) Public utilities should
provide information to purchasing util-
ities regarding the timing of opportuni-
ties for purchasers to stipulate whether
they will purchase or return emissions
allowances. A public utility may re-
quire a purchasing utility to declare,
no later than the beginning of the co-
ordination transaction:

(i) Whether it will purchase or return
emissions allowances; and

(ii) If it will return emissions allow-
ances, the date on which those allow-
ances will be returned.

(2) Public utilities may include in
agreements with purchasing utilities
non-discriminatory provisions for in-
demnification if the purchasing utility
fails to provide emissions allowances
by the date on which it declares that
the allowances will be returned.

(f) Other Costing Methods Not Pre-
cluded. The ratemaking treatment of
emissions allowance costs endorsed in
this Policy Statement does not pre-
clude other approaches proposed by in-
dividual utilities on a case-by-case
basis.

[69 FR 65938, Dec. 22, 1994, as amended by
Order 579, 60 FR 22261, May 5, 1995]

§2.26 Policies concerning review of
applications under section 203.

(a) The Commission has adopted a
Policy Statement on its policies for re-
viewing transactions subject to section
203. That Policy Statement can be
found at 77 FERC 961,263 (1996). The
Policy Statement is a complete de-
scription of the relevant guidelines.
Paragraphs (b)-(e) of this section are
only a brief summary of the Policy
Statement.
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(b) Factors Commission will generally
consider. In determining whether a pro-
posed transaction subject to section 203
is consistent with the public interest,
the Commission will generally consider
the following factors; it may also con-
sider other factors:

(1) The effect on competition;

(2) The effect on rates; and

(3) The effect on regulation.

(c) Effect on competition. Applicants
should provide data adequate to allow
analysis under the Department of Jus-
tice/Federal Trade Commission Merger
Guidelines, as described in the Policy
Statement and Appendix A to the Pol-
icy Statement.

(d) Effect on rates. Applicants should
propose mechanisms to protect cus-
tomers from costs due to the merger. If
the proposal raises substantial issues
of relevant fact, the Commission may
set this issue for hearing.

(e) Effect on regulation. (1) Where the
affected state commissions have au-
thority to act on the transaction, the
Commission will not set for hearing
whether the transaction would impair
effective regulation by the state com-
missions. The application should state
whether the state commissions have
this authority.

(2) Where the affected state commis-
sions do not have authority to act on
the transaction, the Commission may
set for hearing the issue of whether the
transaction would impair effective
state regulation.

(f) Under section 203(a)(4) of the Fed-
eral Power Act (16 U.S.C. 824b), in re-
viewing a proposed transaction subject
to section 203, the Commission will
also consider whether the proposed
transaction will result in cross-sub-
sidization of a non-utility associate
company or pledge or encumbrance of
utility assets for the benefit of an asso-
ciate company, unless that cross-sub-
sidization, pledge, or encumbrance will
be consistent with the public interest.

[Order 592, 61 FR 68606, Dec. 30, 1996, as
amended by Order 669-A, 71 FR 28443, May 16,
2006]
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STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS UNDER THE NAT-
URAL GAS ACT

§2.51 [Reserved]

§2.52 Suspension of rate schedules.

The interpretation stated in §2.4 ap-
plies as well to the suspension of rate
schedules under section 4 of the Nat-
ural Gas Act.

(Natural Gas Act, 15 U.S.C. 717-7T17w (1976 &
Supp. IV 1980); Federal Power Act, 16 U.S.C.
791a-828c (1976 & Supp. IV 1980); Dept. of En-
ergy Organization Act, 42 U.S.C. 7101-7352
(Supp. IV 1980); E.O. 12009, 3 CFR part 142
(1978); 5 U.S.C. 553 (1976))

[Order 303, 48 FR 24361, June 1, 1983]

§2.55 Definition of terms used in sec-
tion 7(c).

For the purposes of section 7(c) of the
Natural Gas Act, as amended, the word
facilities as used therein shall be inter-
preted to exclude:

(a) Auxiliary installations. (1) Installa-
tions (excluding gas compressors)
which are merely auxiliary or appur-
tenant to an authorized or proposed
transmission pipeline system and
which are installations only for the
purpose of obtaining more efficient or
more economical operation of the au-
thorized or proposed transmission fa-
cilities, such as: Valves; drips; pig
launchers/receivers; yard and station
piping; cathodic protection equipment;
gas cleaning, cooling and dehydration
equipment; residual refining equip-
ment; water pumping, treatment and
cooling equipment; electrical and com-
munication equipment; and buildings.

(2) Advance notification. One of the
following requirements will apply to
any specified auxiliary installation. If
auxiliary facilities are to be installed:

(i) On existing transmission facili-
ties, then no notification is required;

(ii) On, or at the same time as, cer-
tificated facilities which are not yet in
service (except those authorized under
the automatic procedures of part 157 of
subpart F of this chapter), then a de-
scription of the auxiliary facilities and
their locations must be provided to the
Commission at least 30 days in advance
of their installation; or

(iii) On and at the same time as fa-
cilities that are proposed, then the
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auxiliary facilities must be described
in the environmental report specified
in §380.12 or in a supplemental filing
while the application is pending.

(b) Replacement of facilities. (1) Facili-
ties which constitute the replacement
of existing facilities that have or will
soon become physically deteriorated or
obsolete, to the extent that replace-
ment is deemed advisable, if:

(i) The replacement will not result in
a reduction or abandonment of service
through the facilities;

(ii) The replacement facilities will
have a substantially equivalent de-
signed delivery capacity, will be lo-
cated in the same right-of-way or on
the same site as the facilities being re-
placed, and will be constructed using
the temporary work space used to con-
struct the original facility (See appen-
dix A to this part 2 for guidelines on
what is considered to be the appro-
priate work area in this context);

(iii) Except as described in paragraph
(b)(2) of this section, the company files
notification of such activity with the
Commission at least 30 days prior to
commencing construction.

(2) Advance notification not required.
The advance notification described in
paragraph (b)(1)(iii) of this section is
not required if:

(i) The cost of the replacement
project does not exceed the cost limit
specified in Column 1 of Table I of
§157.208(d) of this chapter; or

(ii) U.S. Department of Transpor-
tation safety regulations require that
the replacement activity be performed
immediately;

(3) Contents of the advance notification.
The advance notification described in
paragraph (b)(1)(iii) of this section
must include the following informa-
tion:

(i) A brief description of the facilities
to be replaced (including pipeline size
and length, compression horsepower,
design capacity, and cost of construc-
tion);

(i) Current U.S. Geological Survey
7.5-minute series topographic maps
showing the location of the facilities to
be replaced; and

(iii) A description of the procedures
to be used for erosion control, revege-
tation and maintenance, and stream
and wetland crossings.
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(4) Annual report. On or before May 1
of each year, a company must file (on
electronic media pursuant to §385.2011
of this chapter, accompanied by 7 paper
copies) an annual report that lists for
the previous calendar year each re-
placement project that was completed
pursuant to paragraph (b)(1) of this sec-
tion and that was exempt from the ad-
vance notification requirement pursu-
ant to paragraph (b)(2) of this section.
For each such replacement project, the
company must include all of the infor-
mation described in paragraph (b)(3) of
this section. Exception. A company does
not have to include in this annual re-
port any above-ground replacement
project that did not involve compres-
sion facilities or the use of
earthmoving equipment.

(c)-(d) [Reserved]

(Sec. 7, 52 Stat. 824; 15 U.S.C. 717f)

[Order 148, 14 FR 681, Feb. 16, 1949, as amend-
ed by Order 220, 25 FR 2363, Mar. 19, 1960;
Order 241, 27 FR 510, Jan. 18, 1962; Order 148-
A, 38 FR 11450, May 8, 1973; 55 FR 33015, Aug.
13, 1990; Order 544, 57 FR 46495, Oct. 9, 1992;
Order 544-A, 58 FR 57735, Oct. 27, 1993; Order
603, 64 FR 26603, May 14, 1999; Order 603-A, 64
FR 54535, Oct. 7, 1999; 656 FR 18221, Apr. 7,
2000]

§2.57 Temporary certificates—pipeline
companies.

The Federal Power Commission will
exercise the emergency powers set
forth in the second proviso of section
T7(c) of the Natural Gas Act to author-
ize in appropriate cases, by issuance of
temporary certificates, comparatively
minor enlargements or extensions of an
existing pipeline system. It will not be
the policy of the Commission, however,
to proceed summarily, i.e., without no-
tice or hearing, in cases where the pro-
posed construction is of major propor-
tions. Pipeline companies are accord-
ingly urged to conduct their planning
and to submit their applications for au-
thority sufficiently early so that com-
pliance with the requirements relating
to issuance of permanent certificates
of public convenience and necessity
(when those requirements are deemed
applicable by the Commission) will not
cause undue delay in the commence-
ment of necessary construction.

(52 Stat. 824; 56 Stat. 83; 15 U.S.C. 717f)
[Gen. Policy 62-1, 26 FR 10098, Oct. 27, 1961]



§2.60

§2.60 Facilities and activities during
an emergency—accounting treat-
ment of defense-related expendi-
tures.

The Commission, cognizant of the
need of the natural gas industry for ad-
vice with respect to the applicability of
the Natural Gas Act and the Commis-
sion’s regulations thereunder regarding
activities and operations of natural gas
companies taking security measures in
preparation for a possible national
emergency, sets forth the following in-
terpretation and statement of policy:

(a) Facilities. The definition of auxil-
iary installations in §2.55(a) for which no
certificate authority is necessary in-
cludes such defense-related facilities as
(1) fallout shelters at compressor sta-
tions and other operating and mainte-
nance camps; (2) emergency company
headquarters or other similar installa-
tions; and (3) emergency communica-
tion equipment.

(b) The Commission will consider
reasonable investment in defense-re-
lated facilities, such as those described
in paragraph (a) of this section, to be
prudent investment for ratemaking pur-
poses.

(c) When a person, not otherwise sub-
ject to the jurisdiction of the Commis-
sion, files an application for a certifi-
cate of public convenience and neces-
sity authorizing the construction of fa-
cilities to be used solely for operation
in a national emergency for the deliv-
ery of gas to, or receipt of gas from, a
person subject to the Commission’s ju-
risdiction, the Commission will con-
sider a request by such applicant for
waiver of the requirement to keep and
maintain its accounts in accordance
with the Uniform System of Accounts
for Natural Gas Companies (parts 201
and 204 of this chapter) or to file the
annual reports to the Commission re-
quired by §§260.1 and 260.2 of this chap-
ter.

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat.
1063-1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840,
841, 854-856, 858-859; 82 Stat. 617; 16 U.S.C. 796,
797, 803, 808, 809, 816, 825, 825b, 825¢c, 825g, 825h,
8261), as amended, secs. 8, 10, and 16 (52 Stat.
825-826, 830; 156 U.S.C. 717g, 717i, 7170))

[Order 274, 28 FR 12866, Dec. 4, 1963, as
amended by Order 567, 42 FR 30612, June 16,
1977]
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§2.67 Calculation of taxes for property
of pipeline companies constructed
or acquired after January 1, 1970.

Pursuant to the provisions of section
441(a)(4)(A) of the Tax Reform Act of
1969, 83 Stat. 487, 625, natural gas pipe-
line companies which have exercised
the option provided by that section to
change from flow through accounting
will be permitted by the Commission,
with respect to liberalized deprecia-
tion, to employ a normalization meth-
od for computing Federal income taxes
in their accounts and annual reports
with respect to property constructed or
acquired after January 1, 1970, to the
extent to which such property in-
creases the productive or operational
capacity of the utility and is not a re-
placement of existing capacity. Such
normalization will also be permitted
for ratemaking purposes. As to bal-
ances in Account No. 282 of the Uni-
form System of Accounts, ‘‘Accumu-
lated deferred income taxes—Other
property,” it will remain the Commis-
sion’s policy to deduct such balances
from the rate base of natural gas pipe-
line companies in rate proceedings.

(Secs. 3, 4, 5, 8, 9, 10, 15, 16, 301, 304, 308, and
309 (41 Stat. 1063-1066, 1068, 1072, 1075; 49 Stat.
838, 839, 840, 841, 854-856, 858-859; 52 Stat. 822,
823, 825, 826; 76 Stat. 72; 82 Stat. 617; 16 U.S.C.
796, 797, 803, 808, 809, 816, 825, 825b, 825c, 826g,
826h, 826i); as amended, secs. 8, 10, and 16 (52
Stat. 8256-826, 830; 15 U.S.C. 717c, 717d, T17g,
717h, 7171, 7170))

[Order 404, 35 FR 7964, May 23, 1970, as
amended by Order 567, 42 FR 30612, June 16,
1977]

§2.69 [Reserved]

§2.76 Regulatory treatment of pay-
ments made in lieu of take-or-pay
obligations.

With respect to payments made to a
first seller of natural gas as consider-
ation for waiving or revising any agree-
ment for the first sale of natural gas,
as defined by section (2)(21) of the Nat-
ural Gas Policy Act (NGPA), the Com-
mission sets forth the following state-
ment of general policy and interpreta-
tion of law.

(a) Payments in consideration. A first
seller of natural gas that receives pay-
ments as consideration for amending or
waiving the take-or-pay or similar
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minimum payment provisions of a con-
tract for the first sale of natural gas is
not in violation of section 504(a) of the
NGPA.

(b) Recovery in rates. A pipeline that
makes any payments referred to under
paragraph (a) of this section, to first
sellers may file to recover such costs in
any section 4(e) rate filing other than a
filing to recover purchased gas costs.

(c) Case-specific review. A pipeline’s
method of recovering these costs and
how it should apportion them among
customers will be addressed on a case-
by-case basis in the context of indi-
vidual rate case filings.

(d) Customers’ rights. When a pipeline
seeks to recover payments referred to
under paragraph (a) of this section, its
customers will have the full oppor-
tunity contemplated by section 4 of the
Natural Gas Act to raise questions as
to the prudence of such payments, the
apportionment of costs among cus-
tomers proposed by the filing pipeline,
and any other reasonably related mat-
ters.

(e) Certificate amendments and aban-
donment. With regard to natural gas
the sale of which is subject to the Com-
mission’s jurisdiction under the Nat-
ural Gas Act, if any payments referred
to under paragraph (a) of this section
are accompanied by a change in or a
termination of, the first seller’s con-
tractual obligation to provide natural
gas service, the Commission will, as a
general policy under sections 7(c) and
T(b) of the Natural Gas Act, expedi-
tiously grant any certificate amend-
ments or abandonment authorizations,
required to effectuate such contractual
or service modifications.

In cases where a producer abandon-
ment application is based on payments
made pursuant to this policy state-
ment, the interstate pipeline making
the payments will be deemed to have
waived any right to oppose the aban-
donment.

[60 FR 16080, Apr. 24, 1985, as amended by
Order 436, 50 FR 42487, Oct. 18, 1985]

§2.78 Utilization and conservation of
natural resources—natural gas.

(a)(1) The national interests in the
development and utilization of natural
gas resources throughout the United
States will be served by recognition
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and implementation of the following
priority-of-service categories for use
during periods of curtailed deliveries
by jurisdictional pipeline companies:

(i) Residential, small commercial
(less than 50 Mcf on a peak day).

(ii) Large commercial requirements
(50 Mcf or more on a peak day), firm in-
dustrial requirements for plant protec-
tion, feedstock and process needs, and
pipeline customer storage injection re-
quirements.

(iii) All industrial requirements not
specified in paragraph (a)(1)(ii), ({iv),
(v), (vi), (vii), (viii), or (ix) of this sec-
tion.

(iv) Firm industrial requirements for
boiler fuel use at less than 3,000 Mcf per
day, but more than 1,500 Mcf per day,
where alternate fuel capabilities can
meet such requirements.

(v) Firm industrial requirements for
large volume (3,000 Mcf or more per
day) boiler fuel use where alternate
fuel capabilities can meet such require-
ments.

(vi) Interruptible requirements of
more than 300 Mcf per day, but less
than 1,500 Mcf per day, where alternate
fuel capabilities can meet such require-
ments.

(vii) Interruptible requirements of in-
termediate volumes (from 1,500 Mcf per
day through 3,000 Mcf per day), where
alternate fuel capabilities can meet
such requirements.

(viii) Interruptible requirements of
more than 3,000 Mcf per day, but less
than 10,000 Mcf per day, where alter-
nate fuel capabilities can meet such re-
quirements.

(ix) Interruptible requirements of
more than 10,000 Mcf per day, where al-
ternate fuel capabilities can meet such
requirements.

(2) The priorities-of-deliveries set
forth above will be applied to the deliv-
eries of all jurisdictional pipeline com-
panies during periods of curtailment on
each company’s system; except, how-
ever, that, upon a finding of extraor-
dinary circumstances after hearing ini-
tiated by a petition filed under §385.207
of this chapter, exceptions to those pri-
orities may be permitted.

(3) The above list of priorities re-
quires the full curtailment of the lower
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priority category volumes to be accom-
plished before curtailment of any high-
er priority volumes is commenced. Ad-
ditionally, the above list requires both
the direct and indirect customers of
the pipeline that use gas for similar
purposes to be placed in the same cat-
egory of priority.

(4) The tariffs filed with this Com-
mission should contain provisions that
will reflect sufficient flexibility to per-
mit pipeline companies to respond to
emergency situations (including envi-
ronmental emergencies) during periods
of curtailment where supplemental de-
liveries are required to forestall irrep-
arable injury to life or property.

(b) Request for relief from curtail-
ment shall be filed under §385.1501 of
this chapter. Those petitions shall use
the priorities set forth in (paragraph
(a)(1) of this section) above, the defini-
tions contained in paragraph (b)(3) of
this section and shall contain the fol-
lowing minimal information:

(1) The specific amount of natural
gas deliveries requested on peak day
and monthly basis, and the type of con-
tract under which the deliveries would
be made.

(2) The estimated duration of the re-
lief requested.

(3) A breakdown of all natural gas re-
quirements on peak day and monthly
bases at the plant site by specific end-
uses.

(4) The specific end-uses to which the
natural gas requested will be utilized
and should also reflect the scheduling
within each particular end-use with
and without the relief requested.

(6) The estimated peak day and
monthly volumes of natural gas which
would be available with and without
the relief requested from all sources of
supply for the period specified in the
request.

(6) A description of existing alternate
fuel capabilities on peak day and
monthly bases broken down by end-
uses as shown in paragraph (b)(3) of
this section.

(7) For the alternate fuels shown in
paragraph (b)(5) of this section, provide
a description of the existing storage fa-
cilities and the amount of present fuel
inventory, names and addresses of ex-
isting alternate fuel suppliers, and an-
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ticipated delivery schedules for the pe-
riod for which relief is sought.

(8) The current price per million Btu
for natural gas supplies and alternate
fuels supplies.

(9) A description of efforts to secure
natural gas and alternate fuels, includ-
ing documentation of contacts with the
Federal Energy Office and any state or
local fuel allocation agencies or public
utility commission.

(10) A description of all fuel conserva-
tion activities undertaken in the facil-
ity for which relief is sought.

(11) If petitioner is a local natural
gas distributor, a description of the
currently effective curtailment pro-
gram and details regarding any flexi-
bility which may be available by effec-
tuating additional curtailment to its
existing industrial customers. The dis-
tributor should also provide a break-
down of the estimated disposition of its
natural gas estimated to be available
by end-use priorities established in
paragraph (a)(1) of this section for the
period for which relief is sought.

(c) When used in paragraphs (a) and
(b) of this section, the following terms
will be defined as follows:

(1) Residential. Service to customers
which consists of direct natural gas
usage in a residential dwelling for
space heating, air conditioning, cook-
ing, water heating, and other residen-
tial uses.

(2) Commercial. Service to customers
engaged primarily in the sale of goods
or services including institutions and
local, state, and federal government
agencies for uses other than those in-
volving manufacturing or electric
power generation.

(3) Industrial. Service to customers
engaged primarily in a process which
creates or changes raw or unfinished
materials into another form or product
including the generation of electric
power.

(4) Firm service. Service from sched-
ules or contracts under which seller is
expressly obligated to deliver specific
volumes within a given time period and
which anticipates no interruptions, but
which may permit unexpected inter-
ruption in case the supply to higher
priority customers is threatened.

(5) Interruptible service. Service from
schedules or contracts under which
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seller is not expressly obligated to de-
liver specific volumes within a given
time period, and which anticipates and
permits interruption on short notice,
or service under schedules or contracts
which expressly or impliedly require
installation of alternate fuel capa-
bility.

(6) Plant protection gas. Is defined as
minimum volumes required to prevent
physical harm to the plant facilities or
danger to plant personnel when such
protection cannot be afforded through
the use of an alternate fuel. This in-
cludes the protection of such material
in process as would otherwise be de-
stroyed, but shall not include deliv-
eries required to maintain plant pro-
duction. For the purposes of this defi-
nition propane and other gaseous fuels
shall not be considered alternate fuels.

(7) Feedstock gas. Is defined as natural
gas used as raw material for its chem-
ical properties in creating an end prod-
uct.

(8) Process gas. Is defined as gas use
for which alternate fuels are not tech-
nically feasible such as in applications
requiring precise temperature controls
and precise flame characteristics. For
the purposes of this definition propane
and other gaseous fuels shall not be
considered alternate fuels.

(9) Boiler fuel. Is considered to be nat-
ural gas used as a fuel for the genera-
tion of steam or electricity, including
the utilization of gas turbines for the
generation of electricity.

(10) Alternate fuel capabilities. Is de-
fined as a situation where an alternate
fuel could have been utilized whether
or not the facilities for such use have
actually been installed; Provided, how-
ever, Where the use of natural gas is for
plant protection, feedstock, or process
uses and the only alternate fuel is pro-
pane or other gaseous fuel then the
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consumer will be treated as if he had
no alternate fuel capability.

(Sec. 4, 52 Stat. 822, 76 Stat. 72 (15 U.S.C.
T17c); Sec. 5, 52 Stat. 823 (15 U.S.C. 717d); Sec.
7, 52 Stat. 824, 825, 56 Stat. 83, 84, 61 Stat. 459
(15 U.S.C. 7T17f); Sec. 10, 52 Stat. 826 (15 U.S.C.
T171); Sec. 14, 52 Stat. 820 (15 U.S.C. 717Tm);
Sec. 15, 52 Stat. 829 (15 U.S.C. 717n); Sec. 16,
52 Stat. 930 (15 U.S.C. 7170); Pub. L. 96-511, 94
Stat. 2812 (44 U.S.C. 3501 et seq.))

[Order 467A, 38 FR 2171, Jan. 22, 1973, as
amended by Order 467B, 38 FR 6386, Mar. 9,
1973; Order 493-A, 38 FR 30433, Nov. 5, 1973;
Order 467-C, 39 FR 12984, Apr. 10, 1974; Order
225, 47 FR 190565, May 3, 1982]

STATEMENT OF GENERAL PoLIcY ToO IM-
PLEMENT PROCEDURES FOR COMPLI-
ANCE WITH THE NATIONAL ENVIRON-
MENTAL POLICY ACT OF 1969

AUTHORITY: Sections 2.80-2.82 issued under
secs. 4, 10, 15, 307, 309, 311 and 312 (41 Stat.
1065, 1066, 1068, 1070; 46 Stat. 798, 49 Stat. 839,
840, 841, 942, 843, 844, 856, 857, 858, 859, 860,
Stat. 501, 82 Stat. 617; 16 U.S.C. 797, 803, 808,
825f, 8256h, 825j, 825k), and the Natural Gas
Act, particularly secs. 7 and 16 (52 Stat. 824,
825, 830, 56 Stat. 83, 84; 61 Stat. 459; 15 U.S.C.
T17f, 7170), and the National Environmental
Policy Act of 1969, Pub. L. 91-190, approved
January 1, 1970, particularly secs. 102 and 103
(83 Stat. 853, 854), unless otherwise noted.

§2.80 Detailed environmental state-

ment.

(a) It will be the general policy of the
Federal Energy Regulatory Commis-
sion to adopt and to adhere to the ob-
jectives and aims of the National Envi-
ronmental Policy Act of 1969 (NEPA) in
its regulations promulgated for stat-
utes under the jurisdiction of the Com-
mission, including the Federal Power
Act, the Natural Gas Act and the Nat-
ural Gas Policy Act. The National En-
vironmental Policy Act of 1969 re-
quires, among other things, all Federal
agencies to include a detailed environ-
mental statement in every rec-
ommendation or report on proposals
for legislation and other major Federal
actions significantly affecting the
quality of the human environment.

(b) Therefore, in compliance with the
National Environmental Policy Act of
1969, the Commission staff will make a
detailed environmental statement
when the regulatory action taken by
the Commission under the statutes
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under the jurisdiction of the Commis-
sion will have a significant environ-
mental impact. The specific regula-
tions implementing NEPA are con-
tained in part 380 of the Commission’s
regulations.

[Order 486, 52 FR 47910, Dec. 17, 1987]

STATEMENT OF GENERAL PoLicy To IM-
PLEMENT THE ECONOMIC STABILIZA-
TION ACT OF 1970, AS AMENDED, AND
EXECUTIVE ORDERS 11615 AND 11627

AUTHORITY: Sections 2.90 through 2.102
issued under 84 Stat. 799, as amended, 85
Stat. 38, unless otherwise noted.

§§2.100-2.102 [Reserved]

§2.103 Statement of policy respecting
take or pay provisions in gas pur-
chase contracts.

(a) Recognizing that take or pay con-
tract obligations may be shielding the
prices of deregulated and other higher
cost gas from market constraints, the
Commission sets forth its general pol-
icy regarding prepayments for natural
gas pursuant to take or pay provisions
in gas contracts and amendments
thereto between producers and inter-
state pipelines which become effective
December 23, 1982. The provisions of
this policy statement do not establish
a binding norm but instead provide
general guidance. In particular cases,
both the underlying validity of the pol-
icy and its application to particular
facts may be challenged and are sub-
ject to further consideration.

(b) With respect to gas purchase con-
tracts entered into on or after Decem-
ber 23, 1982, the Commission intends to
apply a rebuttable presumption in gen-
eral rate cases that prepayments to
producers will not be given rate base
treatment if the prepayments are made
pursuant to take or pay requirements
in such gas purchase contracts or
amendments which exceed 75 percent of
annual deliverability.

(Natural Gas Act, 15 U.S.C. 717-717Tw; Natural
Gas Policy Act of 1978, Pub. L. No. 95-621, 92
Stat. 3350, 15 U.S.C. 3301-3432)

[47 FR 57269, Dec. 23, 1982]
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§2.104 Mechanisms for passthrough of
pipeline take-or-pay buyout and
buydown costs.

(a) General Policy. The Commission as
a matter of policy will provide two dis-
tinct mechanisms for passthrough of
take-or-pay buyout and buydown costs
of interstate natural gas pipelines. The
first is pursuant to existing Commis-
sion policy and practice. Under this
method, pipelines may pass through
prudently incurred take-or-pay buyout
and buydown costs in their sales com-
modity rates. The second method is
available to pipelines which agree to
an equitable sharing of take-or-pay
costs and which transport under part
284 of this chapter. Qualifying pipelines
may utilize the alternative pass-
through mechanisms described in this
section. Where a pipeline agrees to ab-
sorb from 25 to 50 percent of take-or-
pay buyout and buydown costs, the
Commission will permit the pipeline to
recover through a fixed charge an
amount equal to (but not greater than)
the amount absorbed. Any remaining
costs up to 50 percent of total buyout
and buydown costs may be recovered
either through a commodity rate sur-
charge or a volumetric surcharge on
total throughput.

(b) Cost allocation procedures. A pipe-
line’s volume-based surcharges must be
based on the volumes which underlie
its most recent Commission-approved
rates. Fixed charges must be based on
each customer’s cumulative deficiency
in purchases in recent years (during
which the current take-or-pay liabil-
ities of the pipelines were incurred)
measured in relation to that cus-
tomer’s purchases during a representa-
tive period during which take-or-pay
liabilities were not incurred. The allo-
cation formula employed must incor-
porate the following guidelines:

(1) A representative base period must
be selected. The base period must re-
flect a representative level of pur-
chases by the pipeline’s firm customers
during a period preceding the onset of
changed conditions which resulted in
reduced purchases and growth of the
take-or-pay problem.

(2) Firm purchases by each customer
during the base year under firm rate
schedules or contracts for firm service
must be determined.
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(3) Firm sales purchase deficiency
volumes for each subsequent year must
be determined.

(4) A fixed charge based on each cus-
tomer’s cumulative deficiencies as
compared to total cumulative defi-
ciencies must be derived. The filing
pipeline will be free to select for rate
calculation and filing purposes a rea-
sonable amortization period for buyout
and buydown costs being recovered
through fixed charges or volumetric
surcharges. The pipeline will be enti-
tled to interest at the rate set forth in
part 154 of this chapter on unamortized
amounts.

(c) Implementing procedures. (1) Pipe-
lines acting pursuant to this section
may submit on or before December 31,
1990, a non-PGA rate filing under sec-
tion 4(e) of the Natural Gas Act. Pipe-
lines may include in their filings a
fixed charge and a volumetric sur-
charge to recover buyout and buydown
costs actually paid as of the date of fil-
ing plus similar costs which are known
and measurable within the following
nine months. Detailed support for the
amounts claimed and for the calcula-
tion of customer surcharges must be
provided. In addition, the pipeline must
disclose and describe all consideration,
both cash and noncash, given to pro-
ducers in exchange for take-or-pay re-
lief.

(2) In any filings made under this sec-
tion, pipelines must include proposals
for periodic (preferably annual) adjust-
ments to customer surcharges, to-
gether with any necessary accounting
procedures, designed to assure that
revenues recovered by the pipeline re-
main in balance with buyout and
buydown costs covered by the filing
and actually incurred by the pipeline.

(d) Prudence. (1) The Commission will
examine the issue of prudence if it is
raised by a party in an individual pro-
ceeding. If it is raised, the pipeline will
be required to demonstrate the pru-
dence of take-or-pay buyout and
buydown costs which it seeks to re-
cover from its customers through both
fixed and volume-based charges.

(2) The Commission intends to exer-
cise its authority to the full extent
permitted by the Natural Gas Act to
approve take-or-pay settlements. The
Commission intends to approve
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uncontested take-or-pay settlements
which are consistent with this section
and found to be in the public interest.
The Commission will also, if it appears
reasonable and permissible to do so, ap-
prove contested settlements as to all
consenting parties and initiate sepa-
rate hearings to establish the rates for
opposing parties. Alternatively, the
Commission will approve contested set-
tlements on the merits if supported by
substantial evidence in the record. In
any case where hearings are held as to
the prudence of take-or-pay buyout and
buydown costs, the Commission will
permit the pipeline the opportunity to
recover all take-or-pay costs found to
be prudent from the contesting parties
on a proportional basis, even if the
amount allowed is greater than the
amounts initially sought to be recov-
ered by the pipeline.

(e) Flowthrough by downstream pipe-
lines. Downstream pipelines must flow
through approved take-or-pay fixed
charges based on the cumulative pur-
chase deficiencies of their customers.
Volumetrically-based surcharges must
be flowed through on a volumetric
basis. Customers of downstream pipe-
lines have the right in connection with
either PGA or general rate filings to
challenge the purchasing practices of
such pipelines. Remedies for pur-
chasing practices found by the Com-
mission to be imprudent will be deter-
mined on a case-by-case basis.

(f) Ongoing proceedings. Pipeline rate
proceedings pending September 15, 1987
may be utilized as a forum for imple-
menting the approved cost recovery
mechanisms set forth in this section.
Permission will be granted in cases
where implementation of this policy in
pending proceedings appears feasible,
will not result in inordinate delay, or
can be expected to result in unneces-
sary or cumulative rate filings with
the Commission. In the event permis-
sion is granted, the presiding judge(s)
will allow pipelines to supplement
their filings to the extent necessary to
assure compliance with the filing and
data requirements set forth herein. The
presiding judges shall also establish
any procedures necessary to protect
the rights of all parties. Any rates es-
tablished pursuant to this section will
be permitted to become effective only



§2.105

prospectively upon Commission ap-
proval.

(g) Scope. This section does not go be-
yond the Commission’s determination
in the April 10, 1985, policy statement
(Docket No. PL85-1-000) that take-or-
pay buyout and buydown costs do not
violate the pricing provision of the
Natural Gas Policy Act of 1978 (NGPA).
It is not intended to affect take-or-pay
prepayments made by pipelines and in-
cluded in account 165 and in their rate
bases. Nor does it address the issue of
whether take-or-pay prepayments to a
producer for gas not taken and which
cannot be made up violate the Title I
pricing provisions of the NGPA. This
policy statement applies only to
buyout and buydown costs paid by
pipelines that are transporting under
part 284 of this chapter, under existing
contracts, and is not intended to dis-
turb in any way take-or-pay settle-
ments previously entered into between
pipelines and their producer suppliers.

[Order 500, 52 FR 30351, Aug. 14, 1987, as
amended at 52 FR 35539, Sept. 22, 1987; Order
500-F, 53 FR 50924, Dec. 19, 1988; 54 FR 52394,
Dec. 21, 1989; Order 581, 60 FR 53064, Oct. 11,
1995]

§2.105 Gas supply charges.

An interstate natural gas pipeline
that transports under part 284 of this
chapter may include in its tariff a
charge, not related to facilities, for
standing ready to supply gas to sales
customers in accordance with the fol-
lowing principles:

(a) The pipeline may not recover
take-or-pay or similar charges from
suppliers by any other means.

(b) The pipeline must allow its sales
customers to nominate levels of service
freely within their firm sales entitle-
ments or otherwise employ a mecha-
nism for the renegotiation of levels of
service at regular intervals.

(c) The pipeline must announce prior
to nominations by the customers a
firm price or pricing formula for the
service, and hold that price or pricing
formula firm during the interval ar-
ranged in paragraph (b) of this section.

(d) By nominating a new level of
service lower than its current level, a
customer has consented to any aban-
donment sought by the pipeline com-
mensurate with the difference between
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the current level of service and the
nominated level.

[Order 500, 52 FR 30352, Aug. 14, 1987; 52 FR
35539, Sept. 22, 1987, and 54 FR 52394, Dec. 21,
1989]

RULES OF GENERAL APPLICABILITY
§2.201 [Reserved]

STATEMENT OF GENERAL POLICY AND IN-
TERPRETATIONS UNDER THE NATURAL
GAs POLICY ACT OF 1978

§2.300 Statement of policy concerning
allegations of fraud, abuse, or simi-
lar grounds under section 601(c) of
the NGPA.

Recognizing the potential for an in-
creasing number of intervenor com-
plaints predicated on the fraud, abuse,
or similar grounds exception to guar-
anteed passthrough, the Commission
sets forth the elements of a cognizable
claim under section 601(c)(2) which it
expects to apply in cases in which
fraud, abuse, or similar grounds is
raised. The provisions of this policy
statement do not establish a binding
norm but instead provide general guid-
ance. In particular cases, both the un-
derlying validity of the policy and its
application to particular facts may be
challenged and are subject to further
consideration. The procedure pre-
scribed conforms with the NGPA’s gen-
eral guarantee of passthrough by plac-
ing the burden of pleading the elements
and proving the elements of a case on
intervenors who would allege fraud,
abuse, or similar grounds as a basis for
denying passthrough of gas prices in-
curred by an interstate pipeline.

(a) In order for the issue of fraud, as
that term is used in section 601(c) of
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors
must file a complaint alleging that:

(1) The interstate pipeline, any first
seller who sells natural gas to the
interstate pipeline, or both acting to-
gether, have made a fraudulent mis-
representation or concealment; and

(2) Because of that fraudulent mis-
representation or concealment, the
amount paid by the interstate pipeline
to any first seller of natural gas was
higher than it would have been absent
the fraudulent conduct.
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(b) In order for the issue of abuse, as
that term is used in section 601(c) of
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors
must file a complaint alleging that:

(1) The interstate pipeline, a first
seller who sells to the interstate pipe-
line, or both acting together, have
made a negligent misrepresentation or
concealment, or other misrepresenta-
tion or concealment in disregard of a
duty; and

(2) Because of that negligent mis-
representation or concealment, or
other misrepresentation or conceal-
ment in disregard of a duty, the
amount paid by the interstate pipeline
to any first seller of natural gas was
higher than it would have been absent
the negligent misrepresentation or
concealment, or other misrepresenta-
tion or concealment made in disregard
of a duty.

(c) In order for the issue of similar
grounds, as that term is used in section
601(c) of the NGPA, to be considered in
a proceeding, an intervenor or interve-
nors must file a complaint alleging
that:

(1) The interstate pipeline, any first
seller who sells natural gas to the
interstate pipeline, or both acting to-
gether, have made an innocent mis-
representation of fact; and

(2) Because of that innocent mis-
representation of facts, the amount
paid by the interstate pipeline to any
first seller of natural gas was higher
than it would have been absent the in-
nocent misrepresentation of fact.

(Natural Gas Policy Act of 1978, Pub. L. 95—
621, 92 Stat. 3350, (15 U.S.C. 3301-3432))

[47 FR 6262, Feb. 11, 1982]

STATEMENT OF INTERPRETATION UNDER
THE PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978

§2.400 Statement of interpretation of
waste concerning natural gas as the
primary energy source for quali-
fying small power production facili-
ties.

For purposes of deciding whether
natural gas may be considered as waste
as the primary energy source pursuant
to §292.204(b)(1)(i) of this chapter, the
Commission will use the criteria de-
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scribed in paragraphs (a), (b) and (c) of
this section.

(a) Category 1. Except as provided in
paragraph (b) of this section, natural
gas with a heating value of 300 Btu per
standard cubic foot (scf) or below will
be considered unmarketable.

(b) Category 2. In determining wheth-
er natural gas with a heating value
above 300 Btu but not more than 800
Btu per scf and natural gas produced in
the Moxa Arch area is unmarketable,
the Commission will consider the fol-
lowing information:

(1) The percentages of the chemical
components of the gas, the wellhead
pressure, and the flow rate;

(2) Whether the applicant offered the
gas to all potential buyers Ilocated
within 20 miles of the wellhead under
terms and conditions commensurate
with those prevailing in the region and
that such potential buyers refused to
buy the gas; and

(3) A study, which may be submitted
by an applicant, that evaluates the ec-
onomics of upgrading the gas for sale
and transporting the gas to a pipeline.
The study should include estimates of
the revenues which could be derived
from the sale of the gas and the fixed
and variable costs of upgrading.

(c) Category 3. In determining wheth-
er natural gas with a heating value
above 800 Btu per scf is marketable, the
Commission will consider the informa-
tion included in paragraph (b) of this
section and whether:

(1) The gas has actually been flared,
vented to the atmosphere, or continu-
ously injected into a non-producing
zone for a period of one year, pursuant
to legal authority; or

(2) The gas has been certified as
waste, i.e., suitable for disposal, by an
appropriate state authority.

[Order 471, 52 FR 19310, May 22, 1987]

STATEMENT OF PENALTY REDUCTION/
WAIVER PoLicy To CoMPLY WITH THE
SMALL BUSINESS REGULATORY EN-
FORCEMENT FAIRNESS ACT OF 1996

§2.500 Penalty reduction/waiver pol-
icy for small entities.

(a) It is the policy of the Commission
that any small entity is eligible to be
considered for a reduction or waiver of
a civil penalty if it has no history of
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previous violations, and the violations
at issue are not the product of willful
or criminal conduct, have not caused
loss of life or injury to persons, damage
to property or the environment or en-
dangered persons, property or the envi-
ronment. An eligible small entity will
be granted a waiver if it can also dem-
onstrate that it performed timely re-
medial efforts, made a good faith effort
to comply with the law and did not ob-
tain an economic benefit from the vio-
lations. An eligible small entity that
cannot meet the criteria for waiver of
a civil penalty may be eligible for con-
sideration of a reduced penalty. Upon
the request of a small entity, the Com-
mission will consider the entity’s abil-
ity to pay before assessing a civil pen-
alty.

(b) Notwithstanding paragraph (a) of
this section, the Commission reserves
the right to waive or reduce civil pen-
alties in appropriate individual cir-
cumstances where it determines that a
waiver or reduction is warranted by
the public interest.

[Order 594, 62 FR 15830, Apr. 3, 1997]

APPENDIX A TO PART 2—GUIDANCE FOR
DETERMINING THE ACCEPTABLE CON-
STRUCTION AREA FOR REPLACE-
MENTS

These guidelines shall be followed to deter-
mine what area may be used to construct the
replacement facility. Specifically, they ad-
dress what areas, in addition to the perma-
nent right-of-way, may be used.

Pipeline replacement must be within the
existing right-of-way as specified by
§2.55(b)(1)(ii). Construction activities for the
replacement can extend outside the current
permanent right-of-way if they are within
the temporary and permanent right-of-way
and associated work spaces used in the origi-
nal installation.

If documentation is not available on the
location and width of the temporary and per-
manent rights-of-way and associated work
space that was used to construct the original
facility, the company may use the following
guidance in replacing its facility, provided
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the appropriate easements have been ob-
tained:

a. Construction should be limited to no
more than a 75-foot-wide right-of-way includ-
ing the existing permanent right-of-way for
large diameter pipeline (pipe greater than 12
inches in diameter) to carry out routine con-
struction. Pipeline 12 inches in diameter and
smaller should use no more than a 50-foot-
wide right-of-way.

b. The temporary right-of-way (working
side) should be on the same side that was
used in constructing the original pipeline.

c. A reasonable amount of additional tem-
porary work space on both sides of roads and
interstate highways, railroads, and signifi-
cant stream crossings and in side-slope areas
is allowed. The size should be dependent
upon site-specific conditions. Typical work
spaces are:

Typical extra area (width/

ltem length)

Two lane road (bored) ...
Four lane road (bored)
Major river (wet cut) ...
Intermediate stream (wet cut)
Single railroad track

25-50 by 100 feet.
50 by 100 feet.
100 by 200 feet.
50 by 100 feet.
25-50 by 100 feet.

d. The replacement facility must be lo-
cated within the permanent right-of-way or,
in the case of nonlinear facilities, the
cleared building site. In the case of pipelines
this is assumed to be 50-feet-wide and cen-
tered over the pipeline unless otherwise le-
gally specified.

However, use of the above guidelines for
work space size is constrained by the phys-
ical evidence in the area. Areas obviously
not cleared during the original construction,
as evidenced by stands of mature trees,
structures, or other features that exceed the
age of the facility being replaced, should not
be used for construction of the replacement
facility.

If these guidelines cannot be met, the com-
pany should consult with the Commission’s
staff to determine if the exemption afforded
by §2.556 may be used. If the exemption may
not be used, construction authorization must
be obtained pursuant to another regulation
under the Natural Gas Act.

[Order 603, 64 FR 26603, May 14, 1999]

APPENDIX B TO PART 2 [RESERVED]
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PART 3 [RESERVED]

PART 3a—NATIONAL SECURITY
INFORMATION

GENERAL

Sec.
3a.l Purpose.
3a.2 Authority.

CLASSIFICATION

3a.11 Classification of official information.

3a.12 Authority to classify official informa-
tion.

3a.13 Classification responsibility and pro-
cedure.

DECLASSIFICATION AND DOWNGRADING

3a.21 Authority to downgrade and declas-
sify.

3a.22 Declassification and downgrading.

3a.23 Review of classified material for de-
classification purposes.

CLASSIFICATION MARKINGS AND SPECIAL
NOTATIONS

3a.31 Classification markings and special
notations.

ACCESS TO CLASSIFIED MATERIALS

3a.41 Access requirements.

SECURITY OFFICERS

3a.61 Designation of security officers.

STORAGE AND CUSTODY OF CLASSIFIED
INFORMATION
3a.61 Storage and custody of classified in-
formation.
ACCOUNTABILITY FOR CLASSIFIED MATERIAL

3a.71 Accountability for classified material.

TRANSMITTAL OF CLASSIFIED MATERIAL

3a.81 Transmittal of classified material.

DATA INDEX SYSTEM
3a.91 Data index system.

AUTHORITY: E.O. 11652 (37 FR 5209, March
10, 1972), National Security Council Directive
of May 17, 1972 (37 FR 10053, May 19, 1972),
sec. 309 of the Federal Power Act (49 Stat.
858, 859; 16 U.S.C. 825h) and sec. 16 of the Nat-
ural Gas Act (52 Stat. 830; 15 U.S.C. 7170).

SOURCE: Order 470, 38 FR 5161, Feb. 26, 1973,
unless otherwise noted.
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§3a.11
GENERAL

§3a.1 Purpose.

This part 3a describes the Federal
Power Commission program to govern
the classification, downgrading, declas-
sification, and safeguarding of national
security information. The provisions
and requirements cited herein are ap-
plicable to the entire agency except
that material pertaining to personnel
security shall be safeguarded by the
Personnel Security Officer and shall
not be considered classified material
for the purpose of this part.

§3a.2 Authority.

Official information or material re-
ferred to as classified in this part is ex-
pressly exempted from public disclo-
sure by 5 U.S.C. 552(b)(1). Wrongful dis-
closure thereof is recognized in the
Federal Criminal Code as providing a
basis for prosecution. E.O. 11652, March
8, 1972 (37 FR 5209, March 10, 1972), iden-
tifies the information to be protected,
prescribes classification, downgrading,
declassification, and safeguarding pro-
cedures to be followed and establishes a
monitoring system to insure its effec-
tiveness. National Security Council Di-
rective Governing the Classification,
Downgrading, Declassification and
Safeguarding of National Security In-
formation, May 17, 1972 (37 FR 10053,
May 19, 1972), implements E.O. 11652.

CLASSIFICATION

§3a.11 Classification of official infor-
mation.

(a) Security Classification Categories.
Information or material which requires
protection against unauthorized disclo-
sure in the interest of the national de-
fense or foreign relations of the United
States (hereinafter collectively termed
national security) is classified Top Se-
cret, Secret or Confidential, depending
upon the degree of its significance to
national security. No other categories
are to be used to identify official infor-
mation or material requiring protec-
tion in the interest of national secu-
rity, except as otherwise expressly pro-
vided by statute. These classification
categories are defined as follows:



§3a.11

(1) Top Secret. Top Secret refers to
national security information or mate-
rial which requires the highest degree
of protection. The test for assigning
Top Secret classification is whether its
unauthorized disclosure could reason-
ably be expected to cause exceptionally
grave damage to the national security.
Examples of exceptionally grave damage
include armed hostilities against the
United States or its allies; disruption
of foreign relations vitally affecting
the national security; the compromise
of vital national defense plans or com-
plex cryptologic and communications
intelligence systems; the revelation of
sensitive intelligence operations; and
the disclosure of scientific or techno-
logical developments vital to national
security. This classification is to be
used with the utmost restraint.

(2) Secret. Secret refers to national
security information or material which
requires a substantial degree of protec-
tion. The test for assigning Secret clas-
sification shall be whether its unau-
thorized disclosure could reasonably be
expected to cause serious damage to
the national security. Examples of seri-
ous damage include disruption of for-
eign relations significantly affecting
the national security; significant im-
pairment of a program or policy di-
rectly related to the national security;
revelation of significant military plans
or intelligence operations; and com-
promise of significant scientific or
technological developments relating to
national security. The -classification
Secret shall be sparingly used.

(3) Confidential. Confidential refers to
national security information or mate-
rial which requires protection, but not
to the degree described in paragraphs
(a) (1) and (2) of this section. The test
for assigning Confidential classifica-
tion shall be whether its unauthorized
disclosure could reasonably be ex-
pected to cause damage to the national
security.

(b) Classified information will be as-
signed the lowest classification con-
sistent with its proper protection. Doc-
uments will be classified according to
their own content and not necessarily
according to their relationship to other
documents.

(c) The overall classification of a file
or group of physically connected docu-
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ments will be at least as high as that of
the most highly classified document
therein. When put together as a unit or
complete file, the classification of the
highest classified document contained
therein will be marked on a cover
sheet, file folder (front and back), or
other similar covering, and on any
transmittal letters, comments, or en-
dorsements.

(d) Administrative Control Designa-
tions. These designations are not secu-
rity classification designations, but are
used to indicate a requirement to pro-
tect material from unauthorized dis-
closure. Material identified under the
provisions of this subparagraph will be
handled and protected in the same
manner as material classified Con-
fidential except that it will not be sub-
ject to the central control system de-
scribed in §3a.71. Administrative Con-
trol designations are:

(1) For Official Use Only. This des-
ignation is used to identify informa-
tion which does not require protection
in the interest of national security, but
requires protection in accordance with
statutory requirements or in the public
interest and which is exempt from pub-
lic disclosure under 5 U.S.C. 552(b) and
§388.105(n) of this chapter.

(2) Limited Official Use. This adminis-
trative control designation is used by
the Department of State to identify
nondefense information requiring pro-
tection from unauthorized access. Ma-
terial identified with this notation
must be limited to persons having a
definite need to know in order to fulfill
their official responsibilities.

(e) A letter or other correspondence
which transmits classified material
will be classified at a level at least as
high as that of the highest classified
attachment or enclosure. This is nec-
essary to indicate immediately to per-
sons who receive or handle a group of
documents the highest classification
involved. If the transmittal document
does not contain classified informa-
tion, or if the information in it is clas-
sified lower than in an enclosure, the
originator will include a notation to
that effect. (See §3a.31(e).)

[Order 470, 38 FR 5161, Feb. 26, 1973, as
amended by Order 225, 47 FR 19055, May 3,
1982]
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§3a.12 Authority to classify official in-
formation.

(a) The authority to classify informa-
tion or material originally under E.O.
11652 is restricted to those offices with-
in the executive branch which are con-
cerned with matters of national secu-
rity, and is limited to the minimum
number absolutely required for effi-
cient administration.

(b) The authority to classify informa-
tion or material originally as Top Se-
cret is to be exercised only by such of-
ficials as the President may designate
in writing and by the heads of the fol-
lowing departments and agencies and
such of their principal staff officials as
the heads of these departments and
agencies may designate in writing;

Such offices in the Executive Office of the
President as the President may designate
in writing.

Central Intelligence Agency.

Atomic Energy Commission.

Department of State.

Department of the Treasury.

Department of Defense.

Department of the Army.

Department of the Navy.

Department of the Air Force.

U.S. Arms Control and Disarmament Agency

Department of Justice.

National Aeronautics and Space Administra-
tion.

Agency for International Development.

(c) The authority to classify informa-
tion or material originally as Secret is
exercised only by:

(1) Officials who have Top Secret
classification authority under
§3a.11(b); and

(2) The heads of the following depart-
ments and agencies and such principal
staff officials as they may designate in
writing:

Department of Transportation.

Federal Communications Commission.

Export-Import Bank of the United States.

Department of Commerce.

U.S. Civil Service Commission.

U.S. Information Agency.

General Services Administration.

Department of Health, Education, and Wel-
fare.

Civil Aeronautics Board.

Federal Maritime Commission.

Federal Power Commission.

National Science Foundation.

Overseas Private Investment Corporation.

(d) The authority to classify informa-
tion or material originally as Confiden-
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tial is exercised by officials who have
Top Secret or Secret classification au-
thority.

(e) Pursuant to E.O. 11652, the au-
thority to classify information or ma-
terial originally as Secret or Confiden-
tial in the FPC shall be exercised only
by the Chairman, the Vice Chairman,
and the Executive Director. When an
incumbent change occurs in these posi-
tions, the name of the new incumbent
will be reported to the Interagency
Classification Review Committee NSC.

§8a.13 Classification responsibility
and procedure.
(a) Bach FPC official who has

classifying authority (§3a.12) shall be
held accountable for the propriety of
the classifications attributed to him.
Unnecessary classification and over-
classification shall be avoided. Classi-
fication shall be solely on the basis of
national security considerations. In no
case shall information be classified in
order to conceal inefficiency or admin-
istrative error, to prevent embarrass-
ment to the FPC or any of its officials
or employees, or to prevent for any
other reason the release of information
which does not require protection in
the interest of national security.

(b) Each classified document shall
show on its face its classification and
whether it is subject to or exempt from
the General Declassification Schedule
(§3a.22(b)). It also shall show the office
of origin, the date of preparation and
classification and, to the extent prac-
ticable, be so marked as to indicate
which portions are classified, at what
level, and which portions are not clas-
sified in order to facilitate excerpting
and other use. Material which merely
contains references to classified mate-
rials, which references do not reveal
classified information, shall not be
classified.

(c) Material classified under this part
shall indicate on its face the identity
of the highest authority authorizing
the classification. Where the individual
who signs or otherwise authenticates a
document or item has also authorized
the classification, no further annota-
tion as to his identity is required.
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(d) Classified information or material
furnished to the United States by a for-
eign government or international orga-
nization shall either retain its original
classification or be assigned a U.S.
classification. In either case, the clas-
sification shall assure a degree of pro-
tection equivalent to that required by
the government or international orga-
nization which furnished the informa-
tion or material.

(e) Whenever information or material
classified by an authorized official is
incorporated in another document or
other material by any person other
than the classifier, the previously as-
signed security classification category
shall be reflected thereon together
with the identity of the classifier.

(f) As a holder of classified informa-
tion or material, the FPC shall observe
and respect the classification assigned
by the originator. If it is believed that
there is unnecessary classification;
that the assigned classification is im-
proper, or that the document is subject
to declassification under E.O. 116562, the
FPC will so inform the originator who
is then required by the Executive order
to reexamine the classification.

DECLASSIFICATION AND DOWNGRADING

§3a.21 Authority to downgrade and
declassify.

(a) The authority to downgrade and
declassify information or material
shall be exercised as follows:

(1) Information or material may be
downgraded or declassified by the offi-
cial authorizing the original classifica-
tion, by a successor or by a supervisory
official of either.

(2) Downgrading and declassification
authority may also be exercised by an
official specifically authorized under
regulations issued by the head of the
Department listed in sections 2 A and
B of E.O. 11652, March 10, 1972.

(3) In the case of classified informa-
tion or material transferred pursuant
to statute or Executive order in con-
junction with a transfer of function
and not merely for storage purposes,
the receiving department or agency
shall be deemed to be the originating
department or agency for all purposes
under E.O. 11652, including down-
grading and declassification.
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(4) In the case of classified informa-
tion or material not officially trans-
ferred under paragraph (a)3) of this
section, but originated in a department
or agency which has since ceased to
exist, each department or agency in
possession shall be deemed to be the
originating department or agency for
all purposes. Such information or ma-
terial may be downgraded and declas-
sified after consulting with any other
departments or agencies having an in-
terest in the subject matter.

(5) Classified information or material
transferred to the General Services Ad-
ministration for accession to the Ar-
chives of the United States shall be
downgraded and declassified by the Ar-
chivist of the United States in accord-
ance with E.O. 11652, directives of the
President issued through the National
Security Council, and pertinent regula-
tions of the departments and agencies.

§3a.22 Declassification and down-

grading.

(a) When classified information of
material no longer requires the level of
protection assigned to it, it shall be
downgraded or declassified in order to
preserve the effectiveness and integrity
of the classification system. The Chair-
man, Vice Chairman, and Executive Di-
rector exercise downgrading and de-
classification authority in the FPC.

(b) Information and material classi-
fied prior to June 1, 1972, and assigned
to Group 4 under E.O. 10501, as amended
by E.O. 10964, unless declassified earlier
by the original classifying authority,
shall be declassified and downgraded in
accordance with the following General
Declassification Schedule.

(1) Top Secret. Information or mate-
rial originally classified TOP SECRET
becomes automatically downgraded to
Secret at the end of the second full cal-
endar year following the year in which
it was originated, downgraded to Con-
fidential at the end of the fourth full
calendar year following the year in
which it was originated, and declas-
sified at the end of the 10th full cal-
endar year following the year in which
it was originated.

(2) Secret. Information and material
originally classified Secret becomes
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automatically downgraded to Confiden-
tial at the end of the second full cal-
endar year following the year in which
it was originated, and declassified at
the end of the eighth full calendar year
following the year in which it was
originated.

(3) Confidential. Information and ma-
terial originally classified Confidential
becomes automatically declassified at
the end of the sixth full calendar year
following the year in which it was
originated.

(c) To the fullest extent applicable,
there shall be indicated on each such
FPC originated classified document
whether it can be downgraded or de-
classified at a date earlier than under
the above schedule, or after a specified
event, or upon the removal of classified
attachments or enclosures. Classified
information in the possession of the
Federal Power Commission, but not
bearing a marking for automatic down-
grading or declassification, will be
marked or designated by the Chairman
or the Security Officer designated by
§3a.61 hereof for automatic down-
grading or declassification in accord-
ance with the rules and regulations of
the department or agency which origi-
nally classified the information or ma-
terial.

(d) When the FPC official having
classification authority downgrades or
cancels the classification of a docu-
ment before its classification status
changes automatically, each addressee
to whom the document was trans-
mitted shall be notified of the change
unless the addressee has previously ad-
vised that the document was destroyed.
Addressees must be notified similarly
when it has been determined that a
document must be upgraded.

(e) When classified information from
more than one source is incorporated
into a new document or other material,
the document or other material shall
be classified, downgraded, or declas-
sified in accordance with the provisions
of E.O. 11652 and NSC directives there-
under applicable to the information re-
quiring the greatest protection.

(f) All information or material classi-
fied prior to June 1, 1972, other than
that described in paragraph (b) of this
section, is excluded from the General
Classification Schedule. However, at
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any time after the expiration of 10
years from the date of origin it shall be
subject to classification review and dis-
position by FPC provided:

(1) A department or agency or mem-
ber of the public requests review;

(2) The request describes the record
with sufficient particularity to enable
FPC to identify it; and

(3) The record can be obtained with a
reasonable amount of effort.

(g) All classified information or ma-
terial which is 30 years old or more will
be declassified under the following con-
ditions:

(1) All information and material clas-
sified after June 1, 1972, will, whether
or not declassification has been re-
quested, become automatically declas-
sified at the end of 30 full calendar
years after the date of its original clas-
sification except for such specifically
identified information or material
which the Chairman personally deter-
mines in writing to require continued
protection because such continued pro-
tection is essential to the national se-
curity, or disclosure would place a per-
son in immediate jeopardy. In such
case, the Chairman also will specify
the period of continued classification.

(2) All information and material clas-
sified before June 1, 1972 and more than
30 years old will be systematically re-
viewed for declassification by the Ar-
chivist of the United States by the end
of the 30th full calendar year following
the year in which it was originated. In
his review, the Archivist will separate
and keep protected only such informa-
tion or material as is specifically iden-
tified by the Chairman in accordance
with paragraph (g) (1) of this section.
In such case, the Chairman also will
specify the period of continued classi-
fication.

(3) The Executive Director, acting for
the Chairman, is assigned to assist the
Archivist of the United States in the
exercise of his responsibilities indi-
cated in paragraph (g)(2) of this sec-
tion. He will:

(i) Provide guidance and assistance
to archival employees in identifying
and separating those materials origi-
nated in FPC which are deemed to re-
quire continued classification; and
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(ii) Develop a list for submission to
the Chairman which identifies the ma-
terials so separated, with recommenda-
tions concerning continued classifica-
tion. The Chairman will then make the
determination required under para-
graphs (g) (1) and (2) of this section and
cause a list to be created which identi-
fies the documents included in the de-
termination, indicates the reason for
continued classification, and specifies
the date on which such material shall
be declassified.

§3a.23 Review of classified material
for declassification purposes.

(a) All information and material
classified after June 1, 1972, and deter-
mined in accordance with Chapter 21,
title 44, United States Code, to be of
sufficient historical or other value to
warrant preservation shall be system-
atically reviewed on a timely basis for
the purpose of making such informa-
tion and material publicly available
according to the declassification deter-
mination at the time of classification.
During each calendar year the FPC
shall segregate to the maximum extent
possible all such information and ma-
terial warranting preservation and be-
coming declassified at or prior to the
end of such year. Promptly after the
end of such year the FPC, or the Ar-
chives of the United States if trans-
ferred thereto, shall make the declas-
sified information and material avail-
able to the public to the extent per-
mitted by law.

(b) Departments and agencies and
members of the public may direct re-
quests for review for declassification,
as described in §3a.22(f), to:

Office of the Secretary, Federal Power Com-
mission, ! Washington, DC 20426.

The Office of the Secretary will assign
the request to the appropriate Bureau
or Office for action and will acknowl-
edge in writing the receipt of the re-
quest. If the request requires the ren-
dering of services for which fair and eq-
uitable fees should be charged pursuant
to Title 5 of the Independent Offices
Appropriations Act, 1952, 31 U.S.C. 483a,
the requester shall be so notified. The

1Now known as the Federal Energy Regu-
latory Commission.
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Bureau or Office which is assigned ac-
tion will make a determination within
30 days of receipt or explain why fur-
ther time is necessary. If at the end of
60 days from receipt of the request for
review no determination has been
made, the requester may apply to the
FPC Review Committee (paragraph (g)
of this section) for a determination.
Should the Bureau or Office assigned
the action on a request for review de-
termine that under the criteria set
forth in section 5(B) of E.O. 11652 con-
tinued classification is required, the
requester will be notified promptly
and, whenever possible, provided with a
brief statement as to why the re-
quested information or material can-
not be declassified. The requester may
appeal any such determination to the
FPC Review Committee and the notice
of determination will advise him of
this right.

(c) The FPC Review Committee will
establish procedures to review and act
within 30 days upon all applications
and appeals regarding requests for de-
classification. The chairman, acting
through the committee, is authorized
to overrule previous determinations in
whole or in part when, in its judgment,
continued protection is no longer re-
quired. If the committee determines
that continued classification is re-
quired under the criteria of section 5(B)
of B.0. 11652, it will promptly so notify
the requester and advise him that he
may appeal the denial to the Inter-
agency Classification Review Com-
mittee.

(d) A request by a department or
agency or a member of the public to re-
view for declassification documents
more than 30 years old shall be referred
directly to the Archivist of the United
States, and he shall have the requested
documents reviewed for declassifica-
tion. If the information or material re-
quested has been transferred to the
General Services Administration for
accession into the Archives, the Archi-
vist shall, together with the chairman,
have the requested documents reviewed
for declassification. Classification shall
be continued in either case only when
the chairman makes the personal de-
termination indicated in §3a.22(g)(1).
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The Archivist shall notify the re-
quester promptly of such determina-
tion and of his right to appeal the de-
nial to the Interagency Classification
Review Committee.

(e) For purposes of administrative de-
terminations under paragraph (b), (c),
or (d) of this section, the burden is on
the FPC to show that continued classi-
fication is warranted. Upon a deter-
mination that the classified material
no longer warrants classification, it
will be declassified and made available
to the requester if not otherwise ex-
empt from disclosure under section
552(b) of Title 5, U.S.C. (Freedom of In-
formation Act) or other provisions of
law.

(f) A request for classification review
must describe the document with suffi-
cient particularity to enable the FPC
to identify it and obtain it with a rea-
sonable amount of effort. Whenever a
request is deficient in its description of
the record sought, the requester will be
asked to provide additional identifying
information whenever possible. Before
denying a request on the ground that it
is unduly burdensome, the requester
will be asked to limit his request to
records that are reasonably obtainable.
If the requester then does not describe
the records sought with sufficient par-
ticularity, or the record requested can-
not be obtained with a reasonable
amount of effort, the requester will be
notified of the reasons why no action
will be taken and of his right to appeal
such decision.

(g) The FPC Review Committee will
consist of the Executive Director, as
Committee Chairman, the Secretary,
and the Director, Office of Public Infor-
mation, as members. In addition to the
activities described in this paragraph,
the Review Committee has authority
to act on all suggestions and com-
plaints with respect to administration
of E.0O. 11652 and this part 3a.

(h) The FPC Review Committee is
also responsible for recommending to
the chairman appropriate administra-
tive action to correct abuse or viola-
tion of any provision of E.O. 11652 or
NSC directives thereunder, including
notifications by warning letter, formal
reprimand, and to the extent permitted
by law, suspension without pay and re-
moval.
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(i) The Chairman of the Review Com-
mittee will submit through the chair-
man, FPC, a report quarterly to the
Interagency Classification Review
Committee, NSC, of actions on classi-
fication review requests, classification
abuses, and unauthorized disclosures.

CLASSIFICATION MARKINGS AND SPECIAL

NOTATIONS
§3a.31 Classification markings and
special notations.
(a) After the chairman, the vice

chairman, or the executive director de-
termines that classified information is
contained in an original document or
other item, the appropriate marking,
i.e., Secret or Confidential, will be ap-
plied as indicated herein. In addition,
each classified document will reflect
its date of origin and the Bureau, Of-
fice, or Regional Office responsible for
its preparation and issuance, and the
identity of the highest authority au-
thorizing the classification. Where the
individual who signs or otherwise au-
thenticates the document or other
item has also authorized the classifica-
tion, no further annotation as to his
identity is required. Each classified
document will also show on its face
whether it is subject to or exempt from
the General Declassification Schedule
described in §3a.22(b).

(1) For marking documents which are
subject to the General Declassification
Schedule, the following stamp will be
used:

(Top Secret, Secret, or Confidential) Clas-
sified by . Subject to General De-
classification Schedule of E.O. 11652, auto-
matically downgraded at 2-year intervals
and declassified on December 31,

(insert year).

(2) For marking documents which are
to be automatically declassified on a
given event or date earlier than the
General Declassification Schedule the
following stamp will be used:

(Top Secret, Secret, or Confidential) Clas-

sified by . Automatically declas-
sified on (effective date
or event).

(3) For marking documents which are
exempt from the General Declassifica-
tion Schedule the following stamp will
be used:
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(Top Secret, Secret, or Confidential) Clas-
sified by . Exempt from General
Declassification Schedule of E.O. 11652, Ex-
emption Category (section 5B (1), (2), (3), or
4). Automatically declassified on

(effective date or event,
if any).

(b) Should the classifier fail to mark
such document with one of the fore-
going stamps, the document shall be
deemed to be subject to the General
Declassification Schedule. The person
who signs or finally approves a docu-
ment or other material containing
classified information shall be deemed
to be the classifier. If the classifier is
other than such person he shall be
identified on the stamp as indicated.

(c) On documents, the classification
markings Secret and Confidential will
be stamped in red ink, printed, or writ-
ten in letters considerably larger than
those used in the text of the document.
On documents which are typewritten in
elite, pica or executive size type, the
above markings should be in letters
not less than three-sixteenths inch in
height. No markings, other than those
indicated above, are authorized to des-
ignate that a document or material re-
quires protection in the interests of na-
tional security. The overall classifica-
tion assigned to a document will be
conspicuously marked on the top and
bottom of each page and on the outside
of the front and back covers, if any.
Letters of transmittal, endorsements,
routing slips, or any other papers of
any size which conceal or partially
conceal the cover, the title page, or
first page, will bear the marking of the
overall classification.

(d) Whenever a classified document
contains either more than one security
classification category or unclassified
information, each section, part or para-
graph should be marked to the extent
practicable to show its classification
category or that it is unclassified.

(e) Letters of transmittal or other
covering documents which are classi-
fied solely because of classified enclo-
sures or attachments, or which are
classified in a lower category than such
enclosures or attachments, will bear ei-
ther of the following markings, as ap-
propriate.

(1) If the covering document is classi-
fied on its own, but has enclosures or
attachments of a higher classification,
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or is a component (i.e., an endorsement
or comment) or a file in which other
components bear a higher classifica-
tion:

Regarded

(appropriate classiﬁbation)
When separated from

(identify higher classified components)

(2) If unclassified when separated
from its classified enclosures or at-
tachments:

When the Attachments Are Removed, This
Transmittal Letter Becomes Unclassified.

(f) In addition to the classification
category markings prescribed above,
the first or title page of each classified
document will contain instructions as
appropriate, in accordance with the fol-
lowing:

(1) Regarding instructions. The declas-
sification and downgrading notation,
as described in §3a.31(g) will be applied
to classified documents only. The nota-
tion will not be carried forward to un-
classified letters of transmittals or
other cover documents. When such
cover documents are classified by their
own content, they will be annotated
with the notwithstanding instructions
which pertain to the enclosures.

(2) ““Special Handling’’ mnotation. Clas-
sified information will not be released
or disclosed to any foreign national
without proper specific authorization.
This applies even when the classified
material does not bear the special han-
dling notice described below. The spe-
cial handling notice indicated only
that the material has been reviewed
and a specific determination made that
the information is not releasable to
foreign nationals. If it is anticipated
that the handling or distribution of a
classified document will make it liable
to inadvertent disclosure to foreign na-
tionals it will be marked with a sepa-
rate special handling notation, which
will be carried forward to letters of
transmittals or other cover documents.
The notation reads:

Special Handling Required Not Releasable to
Foreign Nationals

(g) Whenever classified material is
upgraded, downgraded, or declassified,
the material will be marked to reflect:

(1) The change in classification.
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(2) The authority for the action.

(3) The effective date.

(4) The person or unit taking the ac-
tion.

When classification changes are made,
the classification markings themselves
will be changed or canceled, and each
copy or item of the material will be
marked with the citation of authority.
The notation below will be used for
this purpose:

Classification
(changed)
(canceled)
To
Effective on
(date)

Under authority of

(authorizing official or office)
By

(person or office taking action)

(h) In addition to the foregoing
marking requirements, warning notices
shall be displayed prominently on clas-
sified documents or materials as pre-
scribed below. When display of these
warning notices on the documents or
other materials is not feasible, the
warnings shall be included in the writ-
ten notification of the assigned classi-
fication.

(1) Restricted data. For classified in-
formation or material containing re-
stricted data as defined in the Atomic
Energy Act of 1954, as amended:

RESTRICTED DATA

This document contains restricted data as
defined in the Atomic Energy Act of 1954. Its
dissemination or disclosure to any unauthor-
ized person is prohibited.

(2) Formerly restricted data. For classi-
fied information or material con-
taining solely Formerly Restricted
Data, as defined in section 142.d, Atom-
ic Energy Act of 1954, as amended:

FORMERLY RESTRICTED DATA

Unauthorized disclosure subject to admin-
istrative and criminal sanctions. Handle as
restricted data in foreign dissemination, sec-
tion 114.b., Atomic Energy Act, 1954.

(3) Information other than restricted
data or formerly restricted data. For clas-
sified information or material fur-
nished to persons outside the Executive
Branch of Government other than as
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described in paragraphs (h)(1) and (2) of
this section.

NATIONAL SECURITY INFORMATION

Unauthorized disclosure subject to crimi-
nal sanctions.

(4) Sensitive intelligence information.
For classified information or material
relating to sensitive intelligence
sources and methods, the following
warning notice shall be used, in addi-
tion to and in conjunction with those
prescribed in paragraph (h)(1), (2), or
(3), of this section, as appropriate:

Warning Notice—Sensitive Intelligence
Sources and Methods Involved

ACCESS TO CLASSIFIED MATERIALS

§3a.41 Access requirements.

(a) The Personnel Security Officer,
on a continuing current basis, will cer-
tify to the Security Officer, the head of
each bureau and office and each re-
gional engineer, the names of officers
and employees who have been granted
a security clearance for access to clas-
sified material and the level of such
clearance (Top Secret, Secret, Con-
fidential). The Personnel Security Offi-
cer will maintain accurate and current
listings of personnel who have been
granted security clearances in accord-
ance with the standards and criteria of
Executive Orders 10450 and 10865 and as
prescribed by this part.

(b) In addition to a security clear-
ance, staff members must have a need
for access to classified information or
material in connection with the per-
formance of duties. The determination
for the need-to-know will be made by
the official having responsibility for
the classified information or material.

(c) When a staff member no longer re-
quires access to classified information
or material in connection with per-
formance of official duties, the Per-
sonnel Security Officer will adminis-
tratively withdraw the security clear-
ance. Additionally, when a staff mem-
ber no longer needs access to a par-
ticular security classification cat-
egory, the security clearance will be
adjusted to the classification category
required. In both cases, this action will
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be without prejudice to the staff mem-
ber’s eligibility for a security clear-
ance or upgrading of category should
the need again arise.

(d) Access to classified information
or material originated by the FPC may
be authorized to persons outside the
Executive Branch of the Government
engaged in historical research and to
former Presidential appointees as pro-
vided in paragraphs VI B and C of the
NSC directive dated May 17, 1972. The
determination of access authorization
will be made by the Chairman.

(e) Except as otherwise provided in
section 102 of the National Security
Act of 1947, 61 Stat. 495, 50 U.S.C. 403,
classified information or material orig-
inating in one department or agency
shall not be disseminated outside any
other department or agency to which it
has been made available without the
consent of the originating organiza-
tion.

SECURITY OFFICERS

§3a.51 Designation of security officers.

(a) The Director, Office of Adminis-
trative Operations (OAO) is designated
as Top Secret Control Officer and Secu-
rity Officer for classified material for
the Federal Power Commission. The
Director, OAO, will designate alternate
Top Secret Control Officers and alter-
nated Security Officers, who will be au-
thorized, subject to such limitations as
may be imposed by the Director, to
perform the duties for which the Top
Secret Control Officer and Security Of-
ficer is responsible. As used herein-
after, the terms Top Secret Control Of-
ficer and Security Officer shall be in-
terpreted as including the alternate
Top Secret Control Officers and Secu-
rity Officers. The FPC Security Officer
is authorized and directed to insure the
proper application of the provisions of
Executive Order 11652 and of this part.

(b) Regional Engineers are designated
as Regional Security Officers for the
purpose of carrying out the functions
assigned herein.

(c) The Director, OAO, will appoint in
writing appropriately cleared staff
members to act as couriers for trans-
mittal, as necessary, for classified in-
formation or material.

52

18 CFR Ch. | (4-1-10 Edition)

STORAGE AND CUSTODY OF CLASSIFIED
INFORMATION

§3a.61 Storage and custody of classi-
fied information.

(a) Unless specifically authorized by
the Chairman or Executive Director,
classified information and materials
within the Washington office will be
stored only in GSA-approved security
containers in the Office of Administra-
tive Operations. Such containers will
be of steel construction with built-in,

three-position, dial-type, manipula-
tion-proof, changeable combination
locks.

(b) A custodian and one or more al-
ternate custodians will be assigned re-
sponsibility for the security of each
container under his jurisdiction in
which classified information is stored.
Such assignment will be made a matter
of record by executing GSA Optional
Form 63, Classified Container Registra-
tion, and affixing it to the container
concerned. Custodians will be respon-
sible for assuring that combinations
are changed as required and that lock-
ing and checking functions are accom-
plished daily in compliance with para-
graphs (g) and (h) of this section.

(c) GSA Optional Form 63 is a 3-sheet
form, each sheet having a specific pur-
pose and disposition, as follows:

(1) Sheet 1 records the names, ad-
dresses, and home telephone numbers
of the custodian and alternate
custodians. Sheet 1 is affixed to the
outside of the container.

(2) Sheet 2 records the combination
of the container and is placed inside
Sheet 3, which is an envelope.

(3) Sheet 3, an envelope, is a carbon
copy of Sheet 1. When the container
combination is recorded on Sheet 2, it
is sealed inside Sheet 3 which is then
forwarded to the FPC Top Secret Con-
trol Officer.

(d) GSA Optional Form 62, Safe or
Cabinet Security Record, will be at-
tached conspicuously to the outside of
each container used to store classified
information. The form is used to cer-
tify the opening and locking of a con-
tainer, and the checking of a container
at the end of each working day or
whenever it is opened and locked dur-
ing the day.
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(e) Combinations of containers used
to store classified materials will be as-
signed classifications equal to the
highest category of classified informa-
tion stored therein. Active combina-
tions are subject to the safeguarding
and receipting requirements of this in-
struction. Superseded combinations be-
come declassified automatically and
certificates of destruction therefore
are unnecessary.

(f) Knowledge of or access to the
combination of a container used for the
storage of classified material will be
given only to those appropriately
cleared individuals who are authorized
access to the information stored there-
in.

(g) Combinations of containers used
to store classified material will be
changed at least once a year. A com-
bination will be changed also whenever
anyone knowing or having access to it
is transferred; when the combination
has been subjected to compromise;
when the security classification of the
container is upgraded; and at any other
time as may be deemed necessary.
Combinations to locks on security con-
tainers will be changed only by individ-
uals having a security clearance equal
to the highest category of classified
material stored therein. Changing lock
combinations is a responsibility of
OAO. (See FPC Special Instruction No.
AM 2162.2, Periodic Change of Combina-
tion on Locks.)

(h) The individual who unlocks a con-
tainer will indicate the date and time
and initial entry on GSA Optional
Form 62. At the close of each workday,
or when the container is locked at ear-
lier time, the individual locking the
container will make the appropriate
entry on GSA Optional Form 62. An in-
dividual other than the one who locked
the container will check to insure that
it is properly closed and locked and
will make the appropriate entry on
GSA Optional Form 62. When a con-
tainer has not been opened during the
day, the checker will enter the date
and the notation ‘“Not Opened” and
make appropriate entry in the
“Checked By’ column.

(i) The red and white reversible
““Closed-Open” cardboard sign will be
used on all classified containers to in-
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dicate whether the container is open or
locked.

(j) Typewriter ribbons used in the
preparation of classified information
will be safeguarded in the manner ap-
propriate for the degree of classifica-
tion involved. Cloth ribbons are consid-
ered insecure until both upper and
lower lines have been cycled through
the typewriter at least twice. Carbon
paper or film ribbons are insecure at
all times since the imprint thereon
cannot be obliterated and such ribbon
must be destroyed as classified waste.
Insecure ribbons will not be left in
typewriters overnight but will be
stored in appropriate classified con-
tainer.

ACCOUNTABILITY FOR CLASSIFIED
MATERIAL

§3a.71 Accountability for -classified

material.

(a) The Office of Administrative Op-
erations is the central control registry
for the receipt and dispatch of classi-
fied material in the Washington office
and maintains the accountability reg-
ister of all classified material. In addi-
tion, each Regional Engineer will
maintain an accountability register for
classified material of which he has cus-
tody.

(b) With the exception of the Chair-
man, Vice Chairman, and Executive Di-
rector, no individual, bureau, or office
is authorized to receive, open, or dis-
patch classified material other than
the authorized personnel in OAO or the
Regional Engineers. Classified material
received by other than the OAO or Re-
gional Engineers will be delivered
promptly and unopened to the Security
Officer or Regional Engineer in order
that it may be brought under account-
able control.

(c) Bach classified document received
by or originating in the FPC will be as-
signed an individual control number by
the central control registry, OAO. Con-
trol numbers will be assigned serially
within a calendar year. The first digit
of the four-digit control number will
indicate the calendar year in which the
document was originated or received in
the FPC. Control numbers assigned to
top secret material will be separate
from the sequence for other classified
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material and will be prefixed by the
letters “T'S”’. Examples:

9006—Sixth classified document controlled
by the central control registry in calendar
year 1969.

TS 1006—Sixth Top Secret document con-
trolled by the central control registry in
calendar year 1971.

(d) The accounting system for con-
trol of classified documents will be ef-
fected through the use of FPC Form 55,
Classified Document Control Record
and Receipt. This form will be used to:

(1) Register an accurate, unclassified
description of the document; its as-
signed control number; and the date it
is placed under accountability.

(2) Serve as the accountability reg-
ister for classified material.

(3) Record all changes in status or
custody of the document during its
classification life or the period it is re-
tained under accountability in the
FPC.

(4) Serve as the principal basis for all
classified document inventory and
tracer actions.

(5) Serve as a receipt for the central
control registry when the document is
transferred.

(e) For Top Secret documents only,
an access register, FPC Form 1286, Top
Secret Access Record, for recording the
names of all individuals having access
to the document, will be prepared in
addition to FPC Form 55. In addition, a
physical inventory of all Top Secret
documents will be conducted during
June of each year by the Top Secret
Control Officer and witnessed by a staff
member holding a Top Secret clear-
ance.

(f) When classified documents are re-
graded, declassified, or destroyed, the
change in status will be recorded in the
file copy of FPC Form 55 in the central
control registry.

(g) Classified documents will not be
reproduced by any means except on the
specific written authority of the FPC
Security Officer.

(h) In the Washington Office, classi-
fied material will be destroyed by OAO
and will be accomplished by burning in
the presence of a destroying official and
a witnessing official. Destroying and
witnessing officials will be alternate
Security Officers from OAO. A record
of destruction of each classified docu-
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ment will be maintained on FPC Form
1285. Classified Document Destruction
Certificate. In addition, the date of de-
struction and the destruction certifi-
cate number will be recorded on the
file copy of FPC Form 55 in the central
control registry. The original signed
copy of the destruction certificate will
be retained in the central control reg-
istry. The duplicate copy will be re-
tained by the destroying official. Re-
gional Engineers will follow these in-
structions for destruction of classified
material in their possession, except
that the destroying official shall be the
Regional Engineer and the witnessing
official shall be any other individual
having appropriate security clearance.

(i) It is the responsibility of any staff
member who has knowledge of the loss
or possible compromise of classified in-
formation immediately to report the
circumstances to the Director, OAO.
The Director, OAO, will notify the
originating Department and any other
interested Department of the loss or
possible compromise in order that a
damage assessment can be conducted.
An immediate inquiry will be initiated
by the Director, OAO, for the purpose
of taking corrective action and for rec-
ommendations to the chairman,
through the Review Committee, for ap-
propriate administrative, disciplinary,
or legal action.

TRANSMITTAL OF CLASSIFIED MATERIAL

§3a.81 Transmittal of classified mate-
rial.

(a) A continuous receipting system,
using copies of FPC Form 55, will
record all transfers of classified items
between elements or officials within
the FPC. Receipts for transmittal of
classified items from the central reg-
istry to the first recipient will be ac-
knowledged on copy number one (origi-
nal) of FPC Form 55. This copy will be
returned to and become part of the cen-
tral register, where it will remain as an
active record until the item is either
destroyed or transmitted outside the
FPC control registry system. Receipts
for subsequent transmittals through
the FPC will be recorded on the re-
maining copies of FPC Form 55.

(b) A recipient will acknowledge re-
ceipt and assumption of custody of
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classified material exactly as it is de-
scribed on FPC Form 55. If it is deter-
mined that parts are missing, it is in-
correctly numbered, or otherwise re-
corded in error on FPC Form 55. The
recipient will not sign for the material
but will return it promptly to the
transmitting element, notifying them
accordingly.

(c) Whenever a classified or protected
document is being internally trans-
mitted, or is in use, it will be covered
by either FPC Label 19, Top Secret
Cover Sheet (yellow); FPC Label 20, Se-
cret Cover Sheet (red); FPC Label 21,
Confidential Cover Sheet (blue), or
FPC Label 22, Official Use Only (Lim-
ited Official Use) green. In addition,
the red back sheet, FPC Label 23, will
be used. With the exception of the FPC
Form 55, no transmittal paper or other
material will be placed over the label,
and no writing will be applied thereon.

(d) The transmission or transfer of
custody of classified material outside
of the FPC Washington offices or the
Regional Offices will be covered by
FPC Form 1284, Classified Document
Receipt and/or Tracer, prepared in du-
plicate (one post card and one paper
copy). The post card will be enclosed,
along with the material being trans-
ferred, in the inner envelope, wrapping
or container, and the paper copy re-
tained in the central registry pending
return of the signed post card.

(e) Classified material transmitted
outside of the FPC Washington offices
or the Regional Offices will be dis-
patched in two opaque envelopes or
double wrapped in opaque wrapping
paper. The outgoing material will be
prepared for transmission by:

(1) Preparing and enclosing an appro-
priate receipt (see paragraph (d) of this
section) in the inner envelope or wrap-
ping.

(2) Addressing, return addressing, and
sealing or taping the inner envelope or
wrapping.

(3) Marking the security classifica-
tion and other required notations on
the front and back of the inner cover.
If the nature of the contents deem it
necessary or advisable, the inner cover
may be marked with the following or a
similar notation ‘“To Be Opened By Ad-
dressee Only.” When this notation is
used, an appropriate ‘‘Attention’ line
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must be contained in the address on
the outer envelope to insure delivery to
the intended recipient.

(4) Enclosing the inner envelope or
wrapping in an opaque outer envelope
wrapper containing the appropriate ad-
dress information. These outer covers
will not contain any of the markings
contained on the inner cover. If the
outer cover does not fully conceal the
markings on the inner envelope or
wrapper, a sheet of plain paper should
be folded around the inner wrapper to
conceal the markings.

(f) Transmittal of Top Secret infor-
mation and material shall be effected
preferably by oral discussion in person
between the officials concerned. Other-
wise the transmission of Top Secret in-
formation and material shall be by spe-
cifically designated personnel, by State
Department diplomatic pouch, by a
messenger-courier system especially
created for that purpose, over author-
ized communications circuits in
encrypted form or by other means au-
thorized by the National Security
Council.

(g) Transmittal of material classified
Secret or Confidential to any addressee
in the 48 contiguous States and the
District of Columbia, the State of Ha-
waii, the State of Alaska, the Common-
wealth of Puerto Rico, and Canadian
Government installations by the FPC
Washington offices or the Regional of-
fices will be by registered mail only.
Transmittal outside these specified
areas will be as stated in paragraph
C(2), Appendix B, of the NSC Directive
of May 17, 1972.

DATA INDEX SYSTEM

§3a.91 Data index system.

A data index system shall be estab-
lished for Top Secret, Secret, and Con-
fidential information in selected cat-
egories prescribed by the Interagency
Classification Review Committee, in
accordance with section VII of the Na-
tional Security Council Directive Gov-
erning the Classification, Down-
grading, Declassification, and Safe-
guarding of National Security Informa-
tion, May 17, 1972.



Pt. 3b
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AUTHORITY: Federal Power Act, as amend-
ed, sec. 309, 49 Stat. 858-859 (16 U.S.C. 825h);
Natural Gas Act, as amended, sec. 16, 52 Stat.
830 (156 U.S.C. 7170); and Pub. L. 93-579 (88
Stat. 1896).

SOURCE: Order 536, 40 FR 44288, Sept. 25,
1975, unless otherwise noted.

Subpart A—General

§3b.1 Purpose.

Part 3b describes the Federal Power
Commission’s program to implement
the provisions of the Privacy Act of
1974 (Pub. L. No. 93-579, 88 Stat. 1896) to
allow individuals to have a say in the
collection and use of information
which may be used in determinations
affecting them. The program is struc-
tured to permit an individual to deter-
mine what records pertaining to him
and filed under his individual name, or
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some other identifying particular, are
collected, maintained, used or dissemi-
nated by the Commission, to permit
him access to such records, and to cor-
rect or amend them, and to provide
that the Commission collect, use,
maintain and disseminate such infor-
mation in a lawful manner for a nec-
essary purpose.

§3b.2 Definitions.

In this part:

(a) Agency, as defined in 5 U.S.C.
561(1) as ‘“* * * each authority of the
Government of the United States,
whether or not it is within or subject
to review by another agency, * * *’, in-
cludes any executive department, mili-
tary department, Government corpora-
tion, Government controlled corpora-
tion, or other establishment in the ex-
ecutive branch of the Government (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency [b U.S.C. 5562(e)];

(b) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence;

(¢) Maintain includes, maintain, col-
lect, use, or disseminate;

(d) Record means any item, collection
or grouping of information about an in-
dividual that is maintained by an agen-
cy, including, but not limited to, his
education, financial transactions, med-
ical history, and criminal or employ-
ment history and that contains his
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or a photograph;

(e) System of records means a group of
any records under the control of any
agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual;

(f) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by section 8 of title 13 of the
United States Code;

(g) Routine use means, with respect to
the disclosure of a record, the use of
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such record for a purpose which is com-
patible with the purpose for which it
was collected; and

(h) Disclosure means either the trans-
mittal of a copy of a record or the
granting of access to a record, by oral,
written, electronic or mechanical com-
munication.

§3b.3 Notice requirements.

(a) The Commission will publish at
least annually in the FEDERAL REG-
ISTER a notice identifying the systems
of records currently maintained by the
Commission. For each system of
records, the notice will include the fol-
lowing information:

(1) The name and location of the sys-
tem;

(2) The categories of individuals on
whom records are maintained in the
system;

(3) The categories of records main-
tained in the system;

(4) The specific statutory provision
or executive order, or rule or regula-
tion issued pursuant thereto, author-
izing the maintenance of the informa-
tion contained in the system;

(5) BEach routine use of the records
contained in the system, including the
categories of users and the purposes of
such use;

(6) The policies and practices regard-
ing the storage, retrievability, access
controls, and retention and disposal of
the records;

(7) The title and business address of
the Commission official who is respon-
sible for the system of records;

(8) The procedures whereby an indi-
vidual can be notified at his request if
the system of records contains a record
pertaining to him;

(9) The procedures whereby an indi-
vidual can be notified at his request
how he can gain access to any record
pertaining to him contained in the sys-
tem of records, and how he can contest
its contents; and

(10) The categories of sources of
records in the system.

(b) At least thirty days prior to its
operation, the Commission will publish
in the FEDERAL REGISTER a notice of
its intention to establish a new system
of records reciting the information re-
quired pursuant to paragraphs (a) (1)
through (10) of this section and notice
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of any major change to an existing sys-
tem.

(¢c) The Commission will publish in
the FEDERAL REGISTER a notice of its
intention to establish any new or in-
tended routine use of the information
in an existing system of records at
least thirty days prior to the disclosure
of the record for that routine use. A
new routine use is one which involves
disclosure of records for a new purpose
compatible with the purpose for which
the record is maintained or which in-
volves disclosure to a new recipient or
category of recipients. At a minimum,
the notice will contain the following
information:

(1) The name of the system of records
for which the routine use is to be es-
tablished;

(2) The authority authorizing the
maintenance of the information con-
tained in the system;

(3) The categories of records main-
tained in the system;

(4) The proposed routine use(s);

(5) The categories of recipients for
each proposed routine use; and

(6) Reference to the public notice in
the FEDERAL REGISTER under which the
existing system had already been pub-
lished.

§3b.4 Government contractors.

Systems of records operated by a
contractor, pursuant to a contract, on
behalf of the Commission, which are
designed to accomplish a Commission
function, are considered, for the pur-
poses of this part, to be maintained by
the Commission. A contract covers any
contract, written or oral, subject to
the Federal Procurement Regulations.
The contractual instrument will speci-
fy, to the extent consistent with the
Commission’s authority to require it,
that the systems of records be main-
tained in accordance with the require-
ments of this part.

§3b.5 Legal guardians.

For the purposes of this part, the par-
ent of any minor, or the legal guardian
of any individual who has been de-
clared to be incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction, may
act on behalf of the individual.
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Subpart B—Standards for Mainte-
nance and Collection of
Records

§3b.201 Content of records.

(a) All records which are maintained
by the Commission in a system of
records will contain only such informa-
tion about an individual that is rel-
evant and necessary to accomplish a
purpose of the Commission as required
to be accomplished by statute or by ex-
ecutive order of the President. Pursu-
ant to §3b.3(a)(4) of this part, the Com-
mission will identify in the FEDERAL
REGISTER the specific provisions in law
which authorize it to maintain infor-
mation in a system of records. In deter-
mining the relevance and necessity of
records, the following considerations
will govern:

(1) Whether each item of information
relates to the purposes, in law, for
which the system is maintained;

(2) The adverse consequences, if any,
of not collecting the information;

(3) Whether the need for the informa-
tion could be met through the mainte-
nance of the information in a non-indi-
vidually identifiable form;

(4) Whether the information in the
record is required to be collected on
every individual who is the subject of a
record in the system or whether a sam-
pling procedure would suffice;

(5) The length of time it is necessary
to retain the information;

(6) The financial cost of maintaining
the record as compared to the adverse
consequences of not maintaining it;
and

(7) Whether the information, while
generally relevant and necessary to ac-
complish a statutory purpose, is spe-
cifically relevant and necessary only in
certain cases.

(b) All records which the Commission
maintains in a system of records and
which are used to make a determina-
tion about an individual will be main-
tained with such accuracy, relevance,
timeliness, and completeness as is rea-
sonably necessary to assure fairness to
the individual in the determination.
Where practicable, in questionable in-
stances, reverification of pertinent in-
formation with the individual to whom
the record pertains may be appro-
priate. In pursuit of completeness in the
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collection of information, the Commis-
sion will limit its records to those ele-
ments of information which -clearly
bear on the determination for which
the records are intended to be used, as-
suring that all elements necessary to
the determination are present before
the determination is made.

(c) Prior to disseminating any
records in a system of records, the
Commission will make reasonable ef-
forts to assure that such records are as
accurate, relevant, timely, and com-
plete as appropriate for the purposes
for which they are collected and/or
maintained, except when they are dis-
closed to a member of the public under
the Freedom of Information Act, 5
U.S.C. 552, as amended, or to another
agency.

(d) No records of the Commission in a
system of records shall describe how
any individual exercises his First
Amendment rights unless expressly au-
thorized by statute or by the individual
about whom the record is maintained
or unless pertinent to and within the
scope of an authorized law enforcement
activity. The exercise of these rights
includes, but is not limited to, reli-
gious and political beliefs, freedom of
speech and of the press, and freedom of
assembly and petition. In determining
whether or not a particular activity
constitutes the exercise of a right
guaranteed by the First Amendment,
the Commission will apply the broadest
reasonable interpretation.

§3b.202 Collection of information from
individuals concerned.

(a) Any information collected by the
Commission for inclusion in a system
of records which may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs, will, to the greatest
extent practicable, be collected di-
rectly from the subject individual (see
paragraph (d) of this section).

(b) The Commission will inform each
individual whom it asks to supply in-
formation about himself, on the form
which it uses to collect the informa-
tion, or on a separate sheet that can be
easily retained by the individual, in
language which is explicit, inform-
ative, and easily understood, and not
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so lengthy as to deter an individual
from reading it, of:

(1) The specific provision of the stat-
ute or executive order of the President,
including the brief title or subject of
that statute or order which authorizes
the solicitation of the information;
whether disclosure of such information
is mandatory or voluntary; and wheth-
er the Commission is authorized or re-
quired to impose penalties for failing
to respond;

(2) The principal purpose or purposes
for which the information is intended
to be used;

(3) The routine uses which may be
made of the information, as described
in the FEDERAL REGISTER in the notice
of the system of records in which the
information is maintained, and which
are relatable and necessary to a pur-
pose described pursuant to paragraph
(b)(2) of this section; and

(4) The effects (beneficial and ad-
verse) on the individual if any, of not
providing all or any part of the re-
quested information.

(c) Social security numbers will not
be required from individuals whom the
Commission asks to supply informa-
tion unless the disclosure of the num-
ber is required by Federal statute or
unless disclosure is to the Commission
maintaining a system of records in ex-
istence and operating before January 1,
1975, if such disclosure was required
pursuant to a statute or regulation
adopted prior to such date to verify the
identity of an individual. When an indi-
vidual is requested to disclose his so-
cial security number to the Commis-
sion, he will be informed under what
statutory or other authority such num-
ber is solicited, what uses will be made
of it, whether disclosure is mandatory
or voluntary, and if it is mandatory,
under what provisions of law or regula-
tion.

(d) The use of third-party sources to
collect information about an individual
may be appropriate in certain cir-
cumstances. In determining when the
use of third-party sources would be ap-
propriate, the following considerations
will govern:

(1) When the information needed can
only be obtained from a third party;

(2) When the cost of collecting the in-
formation directly from the individual
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concerned far exceeds the cost of col-
lecting it from a third party;

(3) When there is little risk that the
information proposed to be collected
from the third party, if inaccurate,
could result in an adverse determina-
tion about the individual concerned.

(4) When there is a need to insure the
accuracy of information supplied by an
individual by verifying it with a third
party, or there is a need to obtain a
qualitative assessment of the individ-
ual’s capabilities or character; or

(5) When there are provisions for
verifying any third-party information
with the individual concerned before
making a determination based on that
information.

Third party sources, where feasible,
will be informed of the purposes for
which information which they are
asked to provide will be used. In appro-
priate circumstances, pursuant to 5
U.S.C. 5562a(k) (2), (), and (7), the Com-
mission may assure a third party that
his identity will not be revealed to the
subject of the collected information.

§3b.203 Rules of conduct.

(a) The Executive Director of the
Commission has the overall adminis-
trative responsibility for implementing
the provisions of the Privacy Act of
1974 and overseeing the conduct of all
Commission employees with respect to
the act.

(b) It is the responsibility of the
Comptroller of the Commission, under
the guidance of the Executive Director,
to prepare the appropriate internal ad-
ministrative procedures to assure that
all persons involved in the design, de-
velopment, or operation of any system
of records, or in collecting, using, or
disseminating any individual record,
and who have access to any system of
records, are informed of all rules and
requirements of the Commission to
protect the privacy of the individuals
who are the subjects of the records, in-
cluding the applicable provisions of the
FPC Standards of Conduct for Employ-
ees, Special Government Employees
and Commissioners, specifically 18 CFR
3.207(e) and 3.228(d).

(c) The Director, Office of Personnel
Programs, is responsible for estab-
lishing and conducting an adequate
training program for such persons
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whose official duties require access to
and collection, maintenance, use, and
dissemination of such records.

(d) The General Counsel of the Com-
mission is responsible for providing
legal interpretation of the Privacy Act
of 1974, and for preparing all agency
rules and notices for official publica-
tion in compliance with the act.

(e) Commission employees will be in-
formed of all the implications of their
actions in this area, including espe-
cially:

(1) That there are criminal penalties
for knowing and willful unauthorized
disclosure of material within a system
of records; for willful failure to publish
a public notice of the existence of a
system of records; and for knowingly
and willfully requesting or obtaining
records under false pretenses;

(2) That the Commission may be sub-
ject to civil suit due to failure to
amend an individual’s record in accord-
ance with his request or failure to re-
view his request in conformity with
§3b.224; refusal to comply with an indi-
vidual’s request of access to a record
under §3b.221; willful or intentional
failure to maintain a record accurately
pursuant to §3b.201(b) and con-
sequently a determination is made
which is adverse to the individual; or
willful or intentional failure to comply
with any other provision of the Privacy
Act of 1974, or any rule promulgated
thereunder, in such a way as to have an
adverse effect upon an individual.

§3b.204 Safeguarding information in
manual and computer-based record
systems.

(a) The administrative and physical
controls to protect the information in
the manual and computer-based record
systems from unauthorized access or
disclosure will be specified for each
system in the FEDERAL REGISTER. The
system managers, who are responsible
for providing protection and account-
ability of such records at all times and
for insuring that the records are se-
cured in proper containers whenever
they are not in use or under direct con-
trol of authorized persons, will be iden-
tified for each system of records in the
FEDERAL REGISTER.

(b) Whenever records in the manual
or computer-based record systems, in-
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cluding input and output documents,
punched cards, and magnetic tapes or
disks, are not under the personal con-
trol of an authorized person, they will
be stored in lockable containers and/or
in a secured room, or in alternative
storage systems which furnish an
equivalent or greater degree of phys-
ical security. In this regard, the Com-
mission may refer to security guide-
lines prepared by the General Services
Administration, the Department of
Commerce (National Bureau of Stand-
ards), or other agencies with appro-
priate knowledge and expertise.

(c) Access to and use of records will
only be permitted to persons pursuant
to §§3b.221, 3b.224, and 3b.225. Access to
areas where records are stored will be
limited to those persons whose official
duties require work in such areas.
Proper control of data, in any form, as-
sociated with the manual and com-
puter-based record systems will be
maintained at all times, including
maintenance of an accounting of re-
moval of the records from the storage
area.

Subpart C—Rules for Disclosure of
Records

§3b.220 Notification of maintenance of
records to individuals concerned.

(a) Upon written request, either in
person or by mail, to the appropriate
system manager specified for each sys-
tem of records, an individual will be
notified whether a system of records
maintained by the Commission and
named by the individual contains a
record or records pertaining to him and
filed under his individual name, or
some other identifying particular.

(b) The system manager may require
appropriate identification pursuant to
§3b.222, and if necessary, may request
from the individual additional informa-
tion needed to locate the record which
the individual should reasonably be ex-
pected to know, such as, but not lim-
ited to, date of birth, place of birth,
and a parent’s first name.

(c) When practicable, the system
manager will provide a written ac-
knowledgement of the inquiry within
ten days of receipt of the inquiry (ex-
cluding Saturdays, Sundays and legal
public holidays) and notification of
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whether or not a system of records
maintained by the Commission and
named by the individual contains a
record pertaining to him and filed
under his individual name or some
other identifying particular. If the sys-
tem manager is unable to provide an
answer within the ten-day period, he
will so inform the individual in writ-
ing, stating the reasons therefor (for
good cause shown), and when it is an-
ticipated that notification will be
made. Such an extension will not ex-
ceed fifteen days from receipt of the in-
quiry (excluding Saturdays, Sundays,
and legal public holidays).

(d) For good cause shown, as used in
all sections of this part, includes cir-
cumstances such as the following:
Where a search for and/or collection of
requested records from inactive stor-
age, field offices, or other establish-
ments is required; where a voluminous
amount of data is involved; where in-
formation on other individuals must be
separated or expunged from the record;
or where consultations are required
with other agencies or with others hav-
ing a substantial interest in the deter-
mination of the request.

§3b.221 Access of records to individ-
uals concerned.

(a) Upon written request, either in
person or by mail, to the appropriate
system manager specified for each sys-
tem of records, any individual may
gain access to records or information
in a system of records pertaining to
him and filed under his individual
name, or some other identifying par-
ticular, to review and to have a copy
made of all or any portion thereof in a
form comprehensible to him.

(b) A person of his own choosing may
accompany the individual to whom the
record pertains when the record is dis-
closed [see §3b.222(e)].

(c) Before disclosure, the following
procedure may apply:

Medical or psychological records will be
disclosed directly to the individual to whom
they pertain unless, in the judgment of the
system manager, in consultation with a med-
ical doctor or a psychologist, access to such
records could have an adverse effect upon the
individual. When the system manager and a
doctor determine that the disclosure of such
information could have an adverse effect
upon the individual to whom it pertains, the
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system manager may transmit such informa-
tion to a medical doctor named by the re-
questing individual.

(d) The system manager will provide
a written acknowledgement of the re-
ceipt of a request for access within ten
days of receipt (excluding Saturdays,
Sundays, and legal public holidays).
Such acknowledgement may, if nec-
essary, request any additional informa-
tion needed to locate the record which
the individual may reasonably be ex-
pected to know, and may require ap-
propriate identification pursuant to
§3b.222 of this part. No acknowledg-
ment is required if access can be grant-
ed within the ten-day period.

(1) If access can be granted, the sys-
tem manager will notify the indi-
vidual, in writing, as to when, and
whether access will be granted in per-
son or by mail, so that access will be
provided within twenty days of the re-
ceipt of the request (excluding Satur-
days, Sundays, and legal public holi-
days). If the system manager is unable
to provide access within twenty days of
receipt of the request, he will inform
the individual in writing as to the rea-
sons therefor (for good cause shown),
and when it is anticipated that access
will be granted. If the expected date of
access indicated in the written notifi-
cation to the individual cannot be met,
the system manager will advise the in-
dividual in writing of the delay, the
reasons therefor (for good cause
shown), and of a revised date when ac-
cess will be granted. Such extensions
will not exceed thirty days from re-
ceipt of the request (excluding Satur-
days, Sundays, and legal public holi-
days).

(2) If access cannot be granted, the
system manager will inform the indi-
vidual, in writing, within twenty days
of receipt of the request (excluding
Saturdays, Sundays, and legal public
holidays) of the refusal of his request;
the reasons for the refusal; the right of
the individual, within thirty days of re-
ceipt of the refusal, to request in writ-
ing a review of the refusal by the
Chairman of the Federal Power Com-
mission, 825 North Capitol Street, NE.,
Washington, DC 20426, or by an officer
designated by the Chairman pursuant
to §3b.224(f); and the right of the indi-
vidual to seek advice or assistance
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from the system manager in obtaining
such a review.

(e) The Chairman, or officer des-
ignated pursuant to §3b.224(f), not later
than thirty days (excluding Saturdays,
Sundays, and legal public holidays)
from the date of receipt of the individ-
ual’s request for review will complete
such review, unless, for good cause
shown, the Chairman, or designated of-
ficer, extends the thirty-day period in
writing to the individual with reasons
for the delay and the approximate date
on which the review is expected to be
completed. Such an extension will not
exceed thirty-five days from receipt of
the request for review (excluding Sat-
urdays, Sundays and legal public holi-
days). The Chairman, or designated of-
ficer, will make one of the following
determinations:

(1) Grant the individual access to the
requested record and notify the indi-
vidual, in writing, as to when, and
whether access will be granted in per-
son or by mail; or

(2) Inform the individual in writing of
the refusal, the reasons therefor, and
the right of the individual to seek judi-
cial review of the refusal of his request
for access.

(f)(1) The Commission will deny an
individual access to the following
records pertaining to him:

(i) Information compiled in reason-
able anticipation of a civil action or
proceeding;

(ii) Records listed in the FEDERAL
REGISTER as exempt from certain pro-
visions of the Privacy Act of 1974, pur-
suant to subpart D of this part; and

(iii) Records which may be required
to be withheld under other statutory
provisions.

(2) The Commission will not deny an
individual access to a record pertaining
to him because that record is per-
mitted to be withheld from members of
the public under the Freedom of Infor-
mation Act, 5 U.S.C. 552, as amended.

(g) Disclosure of an original record
will take place in the presence of the
Commission representative having
physical custody of the record.

§3b.222 Identification requirements.

The appropriate system manager
specified for each system of records
will require reasonable identification
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from individuals to assure that records
in a system of records are disclosed to
the proper person. Identification re-
quirements will be consistent with the
nature of the records being disclosed.

(a) Disclosure of records to the indi-
vidual to whom the record pertains, or
under whose name or some other iden-
tifying particular the record is filed, in
person, requires that the individual
show an identification card. Employee
identification, a Medicare card, or a
driver’s license are examples of accept-
able identification. Documents incor-
porating a picture and signature of the
individual are preferred.

(b) For records disclosed by mail, the
system manager will require certain
minimum  identifying information:
name, date of birth, or the system’s
personal identifier if known to the in-
dividual. A comparison of the signa-
tures of the requester and those in the
record will be used to determine iden-
tity.

(c) If the system manager determines
that the data in the record is so sen-
sitive that unauthorized access could
cause harm or embarrassment to the
individual involved, a signed notarized
statement asserting identity or some
other reasonable means to verify iden-
tity will be required.

(d) If an individual can provide no
suitable information or documents for
identification, the system manager
will require a signed statement from
the individual asserting his identity
and stipulating that the individual un-
derstands that knowingly or willfully
seeking or obtaining access to records
about an individual under false pre-
tenses is a misdemeanor punishable by
a fine of up to $5,000.

(e) The system manager will require
an individual who wishes to be accom-
panied by another person when review-
ing his records to furnish a signed writ-
ten statement authorizing discussion
of his records in the presence of the ac-
companying person.

(f) The appropriate identification re-
quirements of this section may be re-
quired by a system manager from an
individual to whom a record does not
pertain who seeks access to the record
pursuant to §3b.225 of this part.

(g) No individual will be denied noti-
fication of maintenance of a record
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pursuant to §3b.220 or access to a
record pursuant to §§3b.221 and 3b.224
for refusing to disclose a social secu-
rity number.

(h) No verification of identity will be
required of individuals seeking notifi-
cation of or access to records which are
otherwise available to a member of the
public under the Freedom of Informa-
tion Act, 5 U.S.C. 552, as amended.

§3b.223 Fees.

(a) Fees will be charged for the direct
cost of duplication of records in a sys-
tem of records when copies are re-
quested by the individual seeking ac-
cess to the records. Any person may
obtain a copy of the Commission’s
schedule of fees by telephone, by mail
or by coming in person to the office of
the appropriate system manager who is
responsible for the protection and ac-
countability of the desired record. Re-
quests for copies of requested records
and payment therefor must be made to
the system manager. Fees will only be
charged for costs of $2 or more.

(b) Where practicable, self-service du-
plication of requested documents may
also be made on duplicating machines
by the person requesting the records,
on a reimbursable basis to the system
manager, in the presence of the Com-
mission representative having physical
custody of the record. Where data has
been extracted from one of the Com-
mission’s systems of records on mag-
netic tape or disks, or computer files,
copies of the records of these files may
be secured on a reimbursable basis
upon written request to the appro-
priate system manager. The fee will
vary for each requirement, depending
on size and complexity.

(c) No fee will be charged in the fol-
lowing instances:

(1) When the system manager deter-
mines that he can grant access to
records only by providing a copy of the
record through the mail because he
cannot provide reasonable means for
the individual to have access in person;

(2) For search and review of re-
quested records to determine if they
fall within the disclosure requirements
of this part; and

(3) When the system manager makes
a copy of the record as a necessary part
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of the process of making it available
for review.

(d) Except for requests made by Gov-
ernment agencies, certification of cop-
ies of any official Commission record
shall be accompanied by a fee of $2 per
document.

§3b.224 Requests to amend records
and disputes thereon.

(a) Upon written request, either in
person or by mail, to the appropriate
system manager specified for each sys-
tem of records, any individual may
amend records in a system of records
pertaining to him and filed under his
individual name or some other identi-
fying particular. Such requests should
contain identifying information needed
to locate the record, a brief description
of the item or items of information to
be amended, and information in sup-
port of the request for amendment. The
individual may obtain assistance in
preparing his request to amend a
record from the appropriate system
manager.

(b) The system manager will provide
a written acknowledgement of the re-
ceipt of a request to amend within ten
days of receipt (excluding Saturdays,
Sundays, and legal public holidays).
Such an acknowledgement may, if nec-
essary, request any additional informa-
tion needed to make a determination
which the individual may reasonably
be expected to know, and verification
of identity consistent with §3b.222. The
acknowledgement will clearly describe
the request and advise the individual
requesting the amendment when he
may expect to be notified of action
taken on the request. No acknowledge-
ment is required if the request can be
reviewed, processed, and the individual
notified of compliance or denial within
the ten-day period.

(¢c) The system manager will com-
plete the review and advise the indi-
vidual in writing of the results within
twenty days of the receipt of the re-
quest (excluding Saturdays, Sundays,
and legal public holidays). If the sys-
tem manager is unable to complete the
review within twenty days of the re-
ceipt of the request, he will inform the
individual in writing as to the reasons
therefor (for good cause shown) and
when it is anticipated that the review
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will be completed. If the completion
date for the review indicated in the ac-
knowledgement cannot be met, the sys-
tem manager will advise the individual
in writing of the delay, the reasons
therefor (for good cause shown), and of
a revised date when the review may be
expected to be completed. Such exten-
sions will not exceed thirty days from
receipt of the request (excluding Satur-
days, Sundays, and legal public holi-
days). The system manager will take
one of the following actions:

(1) Make the requested correction or
amendment; so advise the individual in
writing; and, where an accounting of
the disclosure of the record was made
pursuant to §3b.226, advise all previous
recipients of the record in writing of
the fact that the amendment was made
and the substance of the amendment
[see §3b.225(d)]; or

(2) Inform the individual in writing of
the refusal to amend the record in ac-
cordance with the request; the reasons
for the refusal including any of the
standards which were employed pursu-
ant to paragraph (d) of this section in
conducting the review; the right of the
individual, within thirty days of re-
ceipt of the refusal, to request in writ-
ing a review of the refusal by the
Chairman of the Federal Power Com-
mission, 825 North Capitol Street, NE.,
Washington, DC 20426, or by an officer
designated by the Chairman pursuant
to paragraph (f) of this section; and the
right of the individual to seek advice
or assistance from the system manager
in obtaining such a review.

(d) In reviewing a record in response
to a request to amend, the system
manager and the Chairman, or the offi-
cer he designates pursuant to para-
graph (f) of this section, shall assess
the accuracy, relevance, timeliness and
completeness of the record. They shall
consider the record in terms of the cri-
teria established in §3b.201 of this part.

(e) The Chairman, or officer des-
ignated pursuant to paragraph (f) of
this section, not later than thirty days
(excluding Saturdays, Sundays, and
legal public holidays) from the date of
receipt of the individual’s request for
review, will complete such review, un-
less, for good cause shown, the Chair-
man, or designated officer, extends the
thirty-day period in a writing to the
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individual with reasons for the delay
and the approximate date on which the
review is expected to be completed.
Such an extension will not exceed thir-
ty-five days from receipt of the request
for review (excluding Saturdays, Sun-
days, and legal public holidays). The
Chairman, or designated officer, will
make one of the following determina-
tions:

(1) Make the correction in accord-
ance with the individual’s request and
proceed as in paragraph (c)(1) of this
section; or

(2) Inform the individual in writing
of:

(i) The refusal to amend the record in
accordance with the request,

(ii) The reasons therefor, including
any of the standards which were em-
ployed pursuant to paragraph (d) of
this section in conducting the review;

(iii) The right of the individual to file
with the Chairman, or designated offi-
cer, a concise written statement set-
ting forth the reasons for his disagree-
ment with the decision;

(iv) The fact that the statement of
disagreement will be made available to
anyone to whom the record is subse-
quently disclosed, together with the
portion of the record which is disputed
clearly noted, and, with, at the discre-
tion of the Chairman, or designated of-
ficer, a brief statement by the Chair-
man, or designated officer, summa-
rizing the reasons for refusing to
amend the record;

(v) Where an accounting of the dis-
closure of the record was made pursu-
ant to §3b.226 of this part, the fact that
prior recipients of the disputed record
will be provided a copy of the individ-
ual’s statement of disagreement, with
the portion of the record which is dis-
puted clearly noted, and, at the Chair-
man’s or designated officer’s discre-
tion, the statement summarizing the
refusal to amend [see §3b.225(d)]; and

(vi) The individual’s right to seek ju-
dicial review of the refusal to amend.

(f) The Chairman may designate, in
writing, another officer of the Commis-
sion to act in his capacity for the pur-
poses of this part. The officer will be
organizationally independent of or sen-
ior to the system manager who made
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the initial determination and will con-
duct a review independent of the initial
determination.

§3b.225 Written consent for disclo-
sure.

(a) The Commission will not disclose
any record which is contained in a sys-
tem of records by any means of com-
munication to any person, or to any
other agency, unless it has the written
request by, or the prior written con-
sent of, the individual to whom the
record pertains and under whose indi-
vidual name, or some other identifying
particular, the record is filed. The writ-
ten request or consent should include,
at a minimum, the general purposes for
or the types of recipients to whom dis-
closure may be made. The fact that an
individual is informed of the purposes
for which information will be used
when information is collected pursuant
to §3b.202(b)(2) will not constitute con-
sent.

(b) A written request or consent is
not required if the disclosure is:

(1) To those officers and employees of
the Commission who have a need for
the record in the performance of their
duties;

(2) Required under the provisions of
the Freedom of Information Act, 5
U.S.C. 552, as amended,;

(3) For a routine use as defined in
§3b.2(g) of this part and as described in
the public notice for each system of
records;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13 of
the United States Code;

(5) To a recipient who has provided
the appropriate system manager speci-
fied for each system of records with ad-
vance adequate written assurance that
the record will be used solely as a sta-
tistical research or reporting record,
and the record is to be transferred in a
form that is not individually identifi-
able. The written statement of assur-
ance should include at a minimum:

(i) A statement of the purpose for re-
questing the record; and

(ii) Certification that the record will
only be used for statistical purposes.

In addition to stripping personally
identifying information from records
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released for statistical purposes, the
system manager will ensure that the
identity of the individual cannot rea-
sonably be deduced or determined by
combining various statistical records,
or by reference to public records or
other available sources of information;

(6) To the National Archives of the
United States, pursuant to 44 U.S.C.
2103, as a record which has sufficient
historical or other value to warrant its
continued preservation by the United
States Government, or for the evalua-
tion by the Administrator of General
Services or his designee to determine
whether the record has such value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality,
or his delegated official, has made a
written request to the appropriate sys-
tem manager specifying the particular
portion of the record desired and the
law enforcement activity for which the
record is being sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual
(not necessarily the individual to
whom the record pertains), if, upon dis-
closure, notification of such is sent to
the last known address of the indi-
vidual to whom the record pertains;

(9) To either House of Congress, or to
any committee or subcommittee there-
of, on a matter within its jurisdiction;

(10) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice; or

(11) Pursuant to the order of a court
of competent jurisdiction.

(c) When a record is disclosed under
compulsory legal process and such
process becomes a matter of public
record, the system manager will make
reasonable efforts to notify the indi-
vidual to whom the record pertains. A
notice will be sent to the individual’s
last known address noted in the Com-
mission’s files.

(d) The appropriate system manager
shall notify all prior recipients of
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records, disclosure to whom an ac-
counting was made pursuant to §3b.226,
of any amendments made to the
records, including corrections, amend-
ments and notations of dispute made
pursuant to §§3b.224(c)(1) and
3b.224(e)(1) and (2)(v), within ten days
of receipt of the corrected information
or notation of dispute (excluding Sat-
urdays, Sundays, and legal public holi-
days), except under unusual cir-
cumstances [see circumstances de-
scribed in §3b.220(d)].

(e) The content of the records dis-
closed under this section shall be main-
tained pursuant to the standards estab-
lished in §3b.201(c).

§3b.226 Accounting of disclosures.

(a) The appropriate system manager
specified for each system of records
will keep an accurate written account
of all disclosures of records made to
any person or to any other agency with
the written consent or at the written
request of the individual to whom the
record pertains and pursuant to
§3b.225(b)(3) through (11). The account
will include the following information:

(1) The date, nature, and purpose of
each disclosure;

(2) The name and address of the per-
son or agency to whom the disclosure
is made; and

(3) A reference to the justification or
basis upon which the release was made,
including reference to any written doc-
ument required as when records are re-
leased for statistical or law enforce-
ment purposes pursuant to §3b.225(b)
(5) and (7).

(b) Each system manager will retain
the accounting made under paragraph
(a) of this section for at least five years
from the date of disclosure for which
the accounting is made, or the life of
the record, which ever is longer.

(c) Except for disclosures made for
law enforcement purposes pursuant to
§3b.225(b)(7), and unless the system of
records has been exempted from this
provision pursuant to subpart D of this
part, each system manager will make
the accounting made under paragraph
(a) of this section available to the indi-
vidual named in the record at his writ-
ten request.

(d) The accounting of disclosures is
not a system of records under the defi-
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nition in §3b.2(e) and no accounting
will be maintained for disclosure of the
accounting of disclosures.

§3b.227 Mailing lists.

An individual’s name and address
maintained by the Commission will not
be sold or rented for commercial or
other solicitation purposes not related
to the purposes for which the informa-
tion was collected, unless such sale or
rental is specifically authorized by law.
This provision shall not be construed
to require the withholding of names or
addresses otherwise permitted to be
made public, as pursuant to the Free-
dom of Information Act, 5 U.S.C. 552, as
amended.

Subpart D—Rules for Exemptions

§3b.250 Specific exemptions.

Any system of records maintained by
the Commission may be exempt from
certain provisions of the Privacy Act of
1974, and the appropriate sections of
this part promulgated pursuant there-
to, if the following requirements are
met:

(a) The system of records falls within
one or more of the following cat-
egories:

(1) Records subject to the provisions
of 5 U.S.C. 552(b)(1) as classified mate-
rial;

(2) Investigatory material compiled
for law enforcement purposes [except
to the extent that the system is more
broadly exempt under 5 U.S.C. 552a(j)(2)
covering records maintained by an
agency whose principal function per-
tains to the enforcement of criminal
laws] provided, however, that is such
record is used as a basis for denying an
individual any right, privilege, or ben-
efit to which the individual would be
entitled in the absence of that record,
the individual must be granted access
to that record except to the extent
that access would reveal the identity of
a confidential source who furnished the
information to the Government under
an express promise that his identity
would be held in confidence, or, prior
to September 27, 1975, under an implied
promise that his identity would be held
in confidence;

(3) Records maintained to provide
protective services to the President of
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the United States or other individuals
pursuant to 18 U.S.C. 3056;

(4) Records required by statute to be
maintained and used solely as statis-
tical records;

(5) Investigatory material compiled
solely for determining suitability, eli-
gibility, or qualifications for Federal
civilian employment, military service,
Federal contracts, or access to classi-
fied information, but only to the ex-
tent that disclosure of such material
would reveal the identity of a source
who furnished information to the Gov-
ernment under an express promise that
his identity would be held in con-
fidence, or, prior to September 27, 1975,
under an implied promise that his iden-
tity would be held in confidence;

(6) Testing or examination material
used solely to determine individual
qualifications for appointment or pro-
motion in the Federal service the dis-
closure of which would compromise the
objectivity or fairness of the testing or
examination process; or

(7) Material used to evaluate poten-
tial for promotion in the armed serv-
ices, but only to the extent that the
disclosure of such material would re-
veal the identity of a source who fur-
nished the information to the Govern-
ment under an express promise that his
identity would be held in confidence,
or, prior to September 27, 1975, under
an implied promise that his identity
would be held in confidence;

(b) Publication in the FEDERAL REG-
ISTER is made in accordance with the
requirements (including general public
notice) of the Administrative Proce-
dure Act, 5 U.S.C. 553, to include, at a
minimum:

(1) The name of the system of
records;

(2) The specific provision or provi-
sions of the Privacy Act of 1974, and
the appropriate sections of this part
promulgated pursuant thereto, from
which the system is to be exempted;
and

(3) The reasons for the exemption;
and

(c) The system of records is exempted
from one or more of the following pro-
visions of the Privacy Act and the ap-
propriate sections of this part promul-
gated pursuant thereto:
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(1) 5 TU.S.C. 5b2a(c)(3); 18 CFR
3b.226(c)—Making the accounting of
disclosures available to the individual
named in the record at his request;

(2) 5 U.S.C. bb2a(d); 18 CFR 3b.221,
3b.224—Granting an individual the
right of access to his records and per-
mitting him to request amendment of
such;

3) 5 TU.S.C. bb2a(e)(1); 18 CFR
3b.201(a)—Requiring maintenance of
relevant and necessary information in
a system of records as required by stat-
ute or Executive order of the Presi-
dent;

(4) 5 U.S.C. bb2a(e)(4)(G); 18 CFR
3b.3(a)(8)—Requiring a description of
procedures for determining if a system
contains a record on an individual in
the public notice of the system of
records;

(6) 5 U.S.C. bb2a(e)(4)(H); 18 CFR
3b.3(a)(9)—Requiring a description of
procedures for gaining access to and
contesting the contents of a record in
the public notice of the system of
records;

(6) 5 TU.S.C. 552a(e)4)); 18 CFR
3b.3(a)(10)—Requiring a description of
the categories of the sources of records
in the public notice of the system of
records; and

(7) 5 U.S.C. b52a(f); 18 CFR 3b.220-
3b.224—Requiring agency rules for de-
termining if an individual is the sub-
ject of a record, for handling requests
for access, for granting requests for ac-

cess, for amending records, and for
fees.
PART 3c—STANDARDS OF
CONDUCT
Sec.

3c.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

3c.2 Nonpublic information.

3c.3 Reporting fraud, waste, abuse, and cor-
ruption and cooperation with official in-
quiries.

AUTHORITY: 15 U.S.C. 717g; 16 U.S.C. 825(Db);
42 U.S8.C. 7171, 7172,

SOURCE: Order 589, 61 FR 43415, Aug. 23,
1996, unless otherwise noted.
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§3c.1 Cross-reference to employee eth-
ical conduct standards and finan-
cial disclosure regulations.

Employees of the Federal Energy
Regulatory Commission (Commission)
are subject to the executive branch-
wide financial disclosure regulations at
5 CFR part 2634, the Standards of Eth-
ical Conduct for Employees of the Ex-
ecutive Branch at 5 CFR part 2635, the
Commission regulations at 56 CFR part
3401 which supplement the Standards of
Ethical Conduct, and the executive
branch-wide employee responsibilities
and conduct regulation at 5 CFR part
735.

§3c.2 Nonpublic information.

(a) Section 1264(d) (42 U.S.C. 16452(d))
of the Public Utility Holding Company
Act of 2005, section 301(b) (16 U.S.C.
825(b)) of the Federal Power Act, and
section 8(b) (156 U.S.C. 717g) of the Nat-
ural Gas Act prohibit any employee, in
the absence of Commission or court di-
rection, from divulging any fact or in-
formation which may come to his or
her knowledge during the course of ex-
amination of books or other accounts.

(b) The nature and time of any pro-
posed action by the Commission are
confidential and shall not be divulged
to anyone outside the Commission. The
Secretary of the Commission has the
exclusive responsibility and authority
for authorizing the initial public re-
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lease of information concerning Com-
mission proceedings.

[Order 589, 61 FR 43415, Aug. 23, 1996, as
amended by Order 699, 72 FR 45323, Aug. 14,
2007]

§3c.3 Reporting fraud, waste, abuse,
and corruption and cooperation
with official inquiries.

(a) Employees shall, in fulfilling the
obligation of 56 CFR 2635.101(b)(11), re-
port fraud, waste, abuse, and corrup-
tion in Commission programs, includ-
ing on the part of Commission employ-
ees, contractors, subcontractors, grant-
ees, or other recipients of Commission
financial assistance, to the Office of In-
spector General or other appropriate
Federal authority.

(b) All alleged violations of the eth-
ical restrictions described in §3c.1 that
are reported in accordance with para-
graph (a) of this section to an appro-
priate authority within the Commis-
sion shall in turn be referred by that
authority to the Designated Agency
Ethics Official or his or her designee,
or the Inspector General.

(c) Employees shall cooperate with
official inquiries by the Inspector Gen-
eral; they shall respond to questions
truthfully under oath when required,
whether orally or in writing, and must
provide documents and other materials
concerning matters of official interest.
An employee is not required to respond
to such official inquiries if answers or
testimony may subject the employee to
criminal prosecution.
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PART 4—LICENSES, PERMITS, EX-
EMPTIONS, AND DETERMINATION
OF PROJECT COSTS

Subpart A—Determination of Cost of
Projects Constructed Under License

Initial cost statement.
Report on project cost.
Service of report.
Time for filing protest.
Burden of proof.
Findings.

Subpart B—Determination of Fair Value of
Constructed Projects, Under Section
23(a) of the Act

Valuation data.
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Service of report.
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Hearing upon report.
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Service of report.
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Findings.

4.20
4.21
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4.23
4.24
4.25

Subpart D—Application for Preliminary Per-
mit, License or Exemption: General
Provisions

4.30 Applicability and definitions.

4.31 Initial or competing application: who
may file.

4.32 Acceptance for filing or rejection; in-
formation to be made available to the
public; requests for additional studies.

4.33 Limitations on submitting applica-
tions.

4.34 Hearings on applications; consultation
on terms and conditions; motions to in-
tervene; alternative procedures.

4.35 Amendment of application; date of ac-
ceptance.

4.36 Competing applications: deadlines for
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4.38 Consultation requirements.
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4.61 Contents of application.
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4.70 Applicability.
4.71 Contents of application.

Subpart |—Application for Preliminary Per-
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4.80
4.81
4.82
4.83
4.84
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Amendments.

Cancellation and loss of priority.
Surrender of permit.

Subpart J—Exemption of Small Conduit
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4.90
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4.92
4.93
4.94

Applicability and purpose.
[Reserved]
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Action on exemption applications.
Standard terms and conditions of ex-
emption.
4.95 Surrender of exemption.
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or Less

4.101 Applicability.

4.102 Surrender of exemption.

4.103 General provisions for case-specific ex-
emption.

4.104 Amendment of exemption.

4.105 Action on exemption applications.
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4.106 Standard terms and conditions of case-
specific exemption from licensing.

4.107 Contents of application for exemption
from licensing.

4.108 Contents of application for exemption
from provisions other than licensing.

Subpart L—Application for Amendment of
License

4.200 Applicability.
4.201 Contents of application.
4.202 Alteration and extension of license.

Subpart M—Fees Under Section 30(e) of
the Act

4.300 Purpose, definitions, and applicability.
4.301 Notice to fish and wildlife agencies
and estimation of fees prior to filing.

4.302 Fees at filing.

4.3083 Post-filing procedures.
4.304 Payment.

4.306 Enforcement.

AUTHORITY: 16 U.S.C. 791a-825r, 2601-2645; 42
U.S.C. 7101-7352.

SOURCE: Order 141, 12 FR 8485, Dec. 19, 1947,
unless otherwise noted.

Subpart A—Determination of Cost
of Projects Constructed Under
License

§4.1 Initial cost statement.

(a) Notification of Commission. When a
project is constructed under a license
issued under the Federal Power Act,
the licensee shall, within one year
after the original project is ready for
service, file with the Commission a let-
ter, in quadruplicate, declaring that
the original costs have been booked in
compliance with the Commission’s
Uniform System of Accounts and the
books of accounts are ready for audit.

(b) Licensee’s books. The licensee’s
books of accounts for each project shall
be maintained in such a fashion that
each year’s additions, betterments, and
delections to the project may be read-
ily ascertained.

(c) Awailability of information to the
public. The information made available
to the Commission in accordance with
this section must be available to the
public for inspection and copying when
specifically requested.

(d) Compliance with the Act. Compli-
ance with the provisions of this section
satisfies the filing requirements of sec-

70

18 CFR Ch. | (4-1-10 Edition)

tion 4(b) of the Federal Power Act (16
U.S.C. 197(b)).

[Order 53, 44 FR 61948, Oct. 29, 1979]

§4.3 Report on project cost.

(a) Scheduling an audit. When the
original cost declaration letter, filed in
accordance with §4.1 is received by the
Commission, its representative will
schedule and conduct an audit of the
books, cost records, engineering re-
ports, and other records supporting the
project’s original cost. The audit may
include an inspection of the project
works.

(b) Project records. The cost records
shall be supported by memorandum ac-
counts reflecting the indirect and over-
head costs prior to their spread to pri-
mary accounts as well as all the details
of allocations including formulas uti-
lized to spread the indirect and over-
head costs to primary accounts.

(c) Report by Commission staff. Upon
completion of the audit, a report will
be prepared for the Commission setting
forth the audit findings and rec-
ommendations with respect to the cost
as claimed.

[Order 53, 44 FR 61948, Oct. 29, 1979]

§4.4 Service of report.

Copies of such report will be served
by certified mail upon said licensees,
and copies will also be sent to the
State public service commission, or if
the States has not regulatory agency,
to the Governor of the State where
such project is located, and to such
other parties as the Commission shall
prescribe, and the report will be made
available for public inspection at the
time of service upon the licensee.

(Administrative Procedure Act, 5 U.S.C. 551-
5567 (1976); Federal Power Act, as amended, 16
U.S.C. 291-628 (1976 & Supp. V 1981), Dept. of
Energy Organization Act 42 U.S.C. 7101-7352
(Supp. V 1981); E.O. 12009, 3 CFR 142 (1978))

[Order 141, 12 FR 8485, Dec. 19, 1947, as

amended by Order 344, 48 FR 49010, Oct. 24,
1983]

§4.5 Time for filing protest.

Thirty days after service thereof will
be allowed to such licensee within
which to file a protest to such reports.
If no protest is filed within the time al-
lowed, the Commission will issue such
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order as may be appropriate. If a pro-
test is filed, a public hearing will be or-
dered in accordance with subpart E of
part 385 of this chapter.

[Order 141, 12 FR 8485, Dec. 19, 1947, as
amended by Order 225, 47 FR 19056, May 3,
1982]

§4.6 Burden of proof.

The burden of proof to sustain each
item of claimed cost shall be upon the
licensee and only such items as are in
the opinion of the Commission sup-
ported by satisfactory proof may be en-
tered in the electric plant accounts of
the licensee.

[Order 53, 44 FR 61948, Oct. 29, 1979]

§4.7 Findings.

(a) Commission determination. Final
action by the Commission will be in
the form of an order served upon all
parties to the proceeding. One copy of
the order will be furnished to the Sec-
retary of Treasury by the Commission.

(b) Adjustments to licensee’s books. The
licensee’s books of account for the
project shall be adjusted to conform to
the actual legitimate cost as revised by
the order of the Commission. These ad-
justments and the project may be au-
dited by Commission representatives,
as scheduled.

[Order 53, 44 FR 61948, Oct. 29, 1979]

Subpart B—Determination of Fair
Value of Constructed Projects,
Under Section 23(a) of the
Act

§4.10 Valuation data.

(a) Notification of Commission. In every
case arising under section 23(a) of the
Federal Power Act that requires the
determination of the fair value of a
project already constructed, the Ili-
censee shall, within six months after
the date of issuance of a license, file
with the Commission a letter, in quad-
ruplicate.

(b) Contents of letter. The letter re-
ferred to in paragraph (a) shall contain
a statement to the effect that an in-
ventory and appraisal in detail, as of
the effective date of the license, of all
property subject thereto and to be so
valued has been completed. The letter
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shall also include a statement to the
effect that the actual legitimate origi-
nal cost, or if not known, the esti-
mated original cost, and accrued depre-
ciation of the property, classified by
prime accounts as prescribed in the
Commission’s Uniform System of Ac-
counts, have been established.

(c) Licensee’s books. The licensee’s
books of account for each project shall
be maintained in such a fashion that
each year’s additions, betterments, and
deletions to the projects may be read-
ily ascertained.

(d) Availability of information to the
public. The information made available
to the Commission in accordance with
this section must be available for in-
spection and copying by the public
when specifically requested.

[Order 53, 44 FR 61948, Oct. 29, 1979]

§4.11 Reports.

Representatives of the Commission
will inspect the project works, engi-
neering reports, and other records of
the project, check the inventory and
make an appraisal of the property and
an audit of the books, records, and ac-
counts of the licensee relating to the
property to be valued, and will prepare
a report of their findings with respect
to the inventory, appraisal, original
cost, accrued depreciation, and fair
value of the property.

§4.12 Service of report.

A copy of such report will be served
by certified mail upon said licensee,
and copies will also be sent to the
State public service commission, or if
the State has no regulatory agency, to
the Governor of the State where such
project is located. The report will be
made available for public inspection at
the time of service upon the licensee.

(Administrative Procedure Act, 5 U.S.C. 551-
557 (1976); Federal Power Act, as amended, 16
U.S.C. 291-628 (1976 & Supp. V 1981), Dept. of
Energy Organization Act 42 U.S.C. 7101-7352
(Supp. V 1981); E.O. 12009, 3 CFR 142 (1978))

[Order 141, 12 FR 8485, Dec. 19, 1947, as
amended by Order 344, 48 FR 49010, Oct. 24,
1983]
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§4.13 Time for filing protest.

Thirty days after service thereof will
be allowed to the licensee within which
to file a protest to such report.

§4.14 Hearing upon report.

(a) Public hearing. After the expira-
tion of the time within which a protest
may be filed, a public hearing will be
ordered in accordance with subpart E
of part 385 of this chapter.

(b) Commission determination. After
the conclusion of the hearing, the Com-
mission will make a finding of fair
value, accompanied by an order which
will be served upon the licensee and all
parties to the proceeding. One copy of
the order shall be furnished to the Sec-
retary of the Treasury by the Commis-
sion.

(c) Adjustment to licensee’s books. The
licensee’s books of account for the
project shall be adjusted to conform to
the fair value of the project as revised
by the order of the Commission. These
adjustments and the project may be
audited by Commission representa-
tives, as scheduled.

[Order 53, 44 FR 61949, Oct. 29, 1979, as amend-
ed by Order 225, 47 FR 19056, May 3, 1982]

Subpart C—Determination of Cost
of Constructed Projects not
Subject to Section 23(a) of the
Act

§4.20 Initial statement.

(a) Notification of Commission. In all
cases where licenses are issued for
projects already constructed, but
which are not subject to the provisions
of section 23(a) of the Act (49 Stat. 846;
16 U.S.C. 816), the licensee shall, within
6 months after the date of issuance of
license, file with the Commission a let-
ter, in quadruplicate.

(b) Contents of letter. The letter re-
ferred to in paragraph (a) of this sec-
tion shall contain a statement to the
effect that an inventory in detail of all
property included under the license, as
of the effective date of such license,
has been completed. The letter shall
also include a statement to the effect
that actual legitimate original cost, or
if not known, the estimated original
cost, and accrued depreciation of the
property, classified by prime accounts
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as prescribed in the Commission’s Uni-
form System of Accounts, have been
established.

(c) Licensee’s books. The licensee’s
books of account for each project shall
be maintained in such a fashion that
each year’s additions, betterments, and
deletions to the project may be readily
ascertained.

(d) Availabdility of information to the
public. The information made available
to the Commission in accordance with
this section must be available for in-
spection and copying by the public
when specifically requested.

(e) Compliance with the Act. Compli-
ance with the provisions of this section
satisfies the filing requirements of sec-
tion 4(b) of the Federal Power Act (16
U.S.C. 197(b)).

[Order 53, 44 FR 61949, Oct. 29, 1979]

§4.21 Reports.

Representatives of the Commission
will inspect the project works, engi-
neering reports, and other records of
the project, check the inventory and
estimated depreciation, make an audit
of the books, records, and accounts of
the licensee relating to the property
under license, and prepare a report of
their findings with respect to the in-
ventory, the original cost of the prop-
erty, and the estimated accrued depre-
ciation thereon.

§4.22 Service of report.

Copies of such report will be served
by certified mail upon said licensees,
and copies will also be sent to the
State public service commission, or if
the State has no regulatory agency, to
the Governor of the State where such
project is located, and to such other
parties as the Commission shall pre-
scribe, and the report will be made
available for public inspection at the
time of service upon the licensee.

(Administrative Procedure Act, 5 U.S.C. 551-
5567 (1976); Federal Power Act, as amended, 16
U.S.C. 291-628 (1976 & Supp. V 1981), Dept. of
Energy Organization Act 42 U.S.C. 7101-7352
(Supp. V 1981); E.O. 12009, 3 CFR 142 (1978))

[Order 141, 12 FR 8485, Dec. 19, 1947, as
amended by Order 344, 48 FR 49010, Oct. 24,
1983]



Federal Energy Regulatory Commission

§4.23 Time for filing protest.

Thirty days after service thereof will
be allowed to such licensee within
which to file a protest to such reports.
If no protest is filed within the time al-
lowed, the Commission will issue such
order as may be appropriate. If a pro-
test is filed, a public hearing will be or-
dered in accordance with subpart E of
part 385 of this chapter.

[Order 141, 12 FR 8485, Dec. 19, 1947, as
amended by Order 225, 47 FR 19056, May 3,
1982]

§4.24 Determination of cost.

The Commission, after receipt of the
reports, or after the conclusion of the
hearing if one is held, will determine
the amounts to be included in the elec-
tric plant accounts of the licensee as
the cost of the property and the ac-
crued depreciation thereon.

§4.25 Findings.

(a) Commission determination. Final
action by the Commission will be in
the form of an order served upon all
parties to the proceeding. One copy of
the order shall be furnished to the Sec-
retary of Treasury by the Commission.

(b) Adjustment to licensee’s books. The
licensee’s books of account for the
project shall be adjusted to conform to
the actual legitimate cost as revised by
the order of the Commission. These ad-
justments and the project may be au-
dited by Commission representatives,
as scheduled.

[Order 53, 44 FR 61949, Oct. 29, 1979]

Subpart D—Application for Pre-
liminary Permit, License or Ex-
emption: General Provisions

AUTHORITY: Federal Power Act, as amend-
ed, 16 U.S.C. 792-828c; Department of Energy
Organization Act, 42 U.S.C. 7101-7352; E.O.
12009, 42 FR 46267; Public Utility Regulatory
Policies Act of 1978, 16 U.S.C. 2601-2645; Pub.
L. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et seq.).

§4.30 Applicability and definitions.

(a) (1) This subpart applies to appli-
cations for preliminary permit, license,
or exemption from licensing.

(2) Any potential applicant for an
original license for which prefiling con-
sultation begins on or after July 23,
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2005 and which wishes to develop and
file its application pursuant to this
part, must seek Commission authoriza-
tion to do so pursuant to the provisions
of part 5 of this chapter.

(b) For the purposes of this part—

(1)(i) Competing development applica-
tion means any application for a Ili-
cense or exemption from licensing for a
proposed water power project that
would develop, conserve, and utilize, in
whole or in part, the same or mutually
exclusive water resources that would
be developed, conserved, and utilized
by a proposed water power project for
which an initial preliminary permit or
initial development application has
been filed and is pending before the
Commission.

(i1) Competing preliminary permit appli-
cation means any application for a pre-
liminary permit for a proposed water
power project that would develop, con-
serve, and utilize, in whole or in part,
the same or mutually exclusive water
resources that would be developed, con-
served and utilized by a proposed water
power project for which an initial pre-
liminary permit or initial development
application has been filed and is pend-
ing before the Commission.

(2) Conduit means any tunnel, canal,
pipeline, aqueduct, flume, ditch, or
similar manmade water conveyance
that is operated for the distribution of
water for agricultural, municipal, or
industrial consumption and not pri-
marily for the generation of elec-
tricity. The term not primarily for the
generation of electricity includes but is
not limited to a conduit:

(i) Which was built for the distribu-
tion of water for agricultural, munic-
ipal, or industrial consumption and is
operated for such a purpose; and

(ii) To which a hydroelectric facility
has been or is proposed to be added.

(3) Construction of a dam, for the pur-
poses of provisions governing applica-
tion for exemption of a small conduit
hydroelectric facility, means any con-
struction, repair, reconstruction, or
modification of a dam that creates a
new impoundment or increases the nor-
mal maximum surface elevation or the
normal maximum surface area of an
existing impoundment.

(4)(1) Dam, for the purposes of provi-
sions governing application for license
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of a major project—existing dam,
means any structure for impounding or
diverting water.

(ii) Dam, for the purposes of provi-
sions governing application for exemp-
tion of a small conduit hydroelectric
facility, means any structure that im-
pounds water.

(iii) Dam, for the purposes of provi-
sions governing application for exemp-
tion of a small hydroelectric power
project, means any structure for im-
pounding water, including any diver-
sion structure that is designed to ob-
struct all or substantially all of the
flow of a natural body of water.

(5) Development application means any
application for either a license or ex-
emption from licensing for a proposed
water power project.

(6)(i) Existing dam, for the purposes of
provisions governing application for 1li-
cense of a major project—existing dam,
means any dam (as defined in para-
graph (b)(4)(i) of this section) that has
already been constructed and which
does not require any construction or
enlargement of impoundment struc-
tures other than repairs or reconstruc-
tion.

(ii) Existing dam, for the purposes of
provisions governing application for
exemption of a small hydroelectric
power project, means any dam, the
construction of which was completed
on or before July 22, 2005, and which
does not require any construction or
enlargement of impoundment struc-
tures (other than repairs or reconstruc-
tion) in connection with the installa-
tion of any small hydroelectric power
project.

(7) Existing impoundment, for the pur-
poses of provisions governing applica-
tion for license of a major project—ex-
isting dam, means any body of water
that an existing dam impounds.

(8) Federal lands, for the purposes of
provisions governing application for
exemption of a small hydroelectric
power project, means any lands to
which the United States holds fee title.

(9)(1) Fish and wildlife agencies means
the United States Fish and Wildlife
Service, the National Marine Fisheries
Service, and the state agency in charge
of administrative management over
fish and wildlife resources of the state
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in which a ©proposed hydropower
project is located.

(ii) Fish and wildlife recommendation
means any recommendation designed
to protect, mitigate damages to, or en-
hance any wild member of the animal
kingdom, including any migratory or
nonmigratory mammal, fish, bird, am-
phibian, reptile, mollusk, crustacean,
or other invertebrate, whether or not
bred, hatched, or born in captivity, and
includes any egg or offspring thereof,
related breeding or spawning grounds,
and habitat. A ‘“‘fish and wildlife rec-
ommendation’ includes a request for a
study which cannot be completed prior
to licensing, but does not include a re-
quest that the proposed project not be
constructed or operated, a request for
additional pre-licensing studies or
analysis or, as the term is used in
§§4.34(e)(1) and 4.34(f)(3), a rec-
ommendation for facilities, programs,
or other measures to benefit recreation
or tourism.

(10) Indian tribe means, in reference
to a proposal to apply for a license or
exemption for a hydropower project, an
Indian tribe which is recognized by
treaty with the United States, by fed-
eral statute, or by the U.S. Department
of the Interior in its periodic listing of
tribal governments in the FEDERAL
REGISTER in accordance with 25 CFR
83.6(b), and whose legal rights as a
tribe may be affected by the develop-
ment and operation of the hydropower
project proposed (as where the oper-
ation of the proposed project could
interfere with the management and
harvest of anadromous fish or where
the project works would be located
within the tribe’s reservation).

(11){d) Initial development application
means any acceptable application for
either a license or exemption from li-
censing for a proposed water power
project that would develop, conserve,
and utilize, in whole or in part, water
resources for which no other acceptable
application for a license or exemption
from licensing has been submitted for
filing and is pending before the Com-
mission.

(ii) Initial preliminary permit applica-
tion means any acceptable application
for a preliminary permit for a proposed
water power project that would de-
velop, conserve, and utilize, in whole or
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in part, water resources for which no
other acceptable preliminary permit
application has been submitted for fil-
ing and is pending before the Commis-
sion.

(12) Install or increase, for the pur-
poses of provisions governing applica-
tion for exemption of a small hydro-
electric power project, means to add
new generating capacity at a site that
has no existing generating units, to re-
place or rehabilitate an abandoned or
unused existing generating unit, or to
increase the generating capacity of any
existing power plant by installing an
additional generating unit or by reha-
bilitating an operable generating unit
in a way that increases its rated elec-
tric power output.

(13) Licensed water power project
means a project, as defined in section
3(11) of the Federal Power Act, that is
licensed under Part I of the Federal
Power Act.

(14) Major modified project means any
major project—existing dam, as defined
in paragraph (b)(16) of this section,
that would include:

(i) Any repair, modification or recon-
struction of an existing dam that
would result in a significant change in
the normal maximum surface area or
the normal maximum surface elevation
of an existing impoundment; or

(ii) Any change in existing project
works or operations that would result
in a significant environmental impact.

(15) Major unconstructed project means
any unlicensed water power project
that would:

(i) Have a total installed generating
capacity of more than 1.5 MW; and

(ii) Use the water power potential of
a dam and impoundment which, at the
time application is filed, have not been
constructed.

(16) Major project—existing dam means
a licensed or unlicensed, existing or
proposed water power project that
would:

(i) Have a total installed generating
capacity or more than 2,000 horsepower
(1.5 MW); and

(i1) Not use the water power potential
provided by any dam except an existing
dam.

(A7) Minor water power project means
any licensed or unlicensed, existing or
proposed water power project that
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would have a total installed generation
capacity of 2,000 horsepower (1.5 MW),
or less.

(18) New development, for the purposes
of provisions governing application for
license of a major project—existing
dam, means any construction, installa-
tion, repair, reconstruction, or other
change in the existing state of project
works or appurtenant facilities, includ-
ing any dredging and filling in project
waters.

(19) New license means any license,
except an annual license issued under
section 15 of the Federal Power Act, for
a water power project that is issued
under the Federal Power Act after the
initial license for that project.

(20)(1) Non-Federal lands, for the pur-
poses of provisions governing applica-
tion for exemption of a small conduit
hydroelectric facility, means any lands
except lands to which the United
States holds fee title.

(ii) Non-Federal lands, for the pur-
poses of provisions governing applica-
tion for exemption of a small hydro-
electric power project, mean any lands
other than Federal lands defined in
paragraph (b)(8) of this section.

(21) Person means any individual and,
as defined in section 3 of the Federal
Power Act, any corporation, munici-
pality, or state.

(22) Project, for the purposes of provi-
sions governing application for exemp-
tion of a small hydroelectric power
project, means:

(i) The impoundment and any associ-
ated dam, intake, water conveyance fa-
cility, power plant, primary trans-
mission line, and other appurtenant fa-
cility if a lake or similar natural im-
poundment or a manmade impound-
ment is used for power generation; or

(ii) Any diversion structure other
than a dam and any associated water
conveyance facility, power plant, pri-
mary transmission line, and other ap-
purtenant facility if a natural water
feature other than a lake or similar
natural impoundment is used for power
generation.

(23) Qualified exemption applicant
means any person who meets the re-
quirements specified in §4.31(b)(2) with
respect to a small hydroelectric power
project for which exemption from 1li-
censing is sought.
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(24) Qualified license applicant means
any person to whom the Commission
may issue a license, as specified in sec-
tion 4(e) of the Federal Power Act.

(25) Ready for environmental analysis
means the point in the processing of an
application for an original or new li-
cense or exemption from Ilicensing
which has been accepted for filing,
where substantially all additional in-
formation requested by the Commis-
sion has been filed and found adequate.

(26) Real property interests, for the
purposes of provisions governing appli-
cation for exemption of a small conduit
hydroelectric facility or a small hydro-
electric power project, includes owner-
ship in fee, rights-of-way, easements,
or leaseholds.

(27) Resource agency means a Federal,
state, or interstate agency exercising
administration over the areas of flood
control, navigation, irrigation, recre-
ation, fish and wildlife, water resource
management (including water rights),
or cultural or other relevant resources
of the state or states in which a project
is or will be located.

(28) Small conduit hydroelectric facility
means an existing or proposed hydro-
electric facility that is constructed,
operated, or maintained for the genera-
tion of electric power, and includes all
structures, fixtures, equipment, and
lands used and useful in the operation
or maintenance of the hydroelectric fa-
cility, but excludes the conduit on
which the hydroelectric facility is lo-
cated or the transmission lines associ-
ated with the hydroelectric facility and
which:

(i) Utilizes for electric power genera-
tion the hydroelectric potential of a
conduit;

(ii) Is located entirely on non-Federal
lands, as defined in paragraph (b)(20)(i)
of this section;

(iii) Has an installed generating ca-
pacity of 156 MW or less (40 MW in the
case of a municipal water supply
project);

(iv) Is not an integral part of a dam;

(v) Discharges the water it uses for
power generation either:

(A) Into a conduit;

(B) Directly to a point of agricul-
tural, municipal, or industrial con-
sumption; or
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(C) Into a natural water body if a
quantity of water equal to or greater
than the quantity discharged from the
hydroelectric facility is withdrawn
from that water body downstream into
a conduit that is part of the same
water supply system as the conduit on
which the hydroelectric facility is lo-
cated; and

(vi) Does not rely upon construction
of a dam, which construction will cre-
ate any portion of the hydrostatic head
that the facility uses for power genera-
tion unless that construction would
occur for agricultural, municipal, or
industrial consumptive purposes even
if hydroelectric generating facilities
were not installed.

(29) Small hydroelectric power project
means any project in which capacity
will be installed or increased after the
date of notice of exemption or applica-
tion under subpart K of this chapter,
which will have a total installed capac-
ity of not more than 5 MW, and which:

(i) Would utilize for electric power
generation the water power potential
of an existing dam that is not owned or
operated by the United States or by an
instrumentality of the Federal Govern-
ment, including the Tennessee Valley
Authority; or

(ii)(A) Would utilize for the genera-
tion of electricity a natural water fea-
ture, such as a natural lake, waterfall,
or the gradient of a natural stream,
without the need for a dam or man-
made impoundment; and

(B) Would not retain water behind
any structure for the purpose of a stor-
age and release operation.

(30) PURPA benefits means benefits
under section 210 of the Public Utility
Regulatory Policies Act of 1978
(PURPA). Section 210(a) of PURPA re-
quires electric utilities to purchase
electricity from, and to sell electricity
to, qualifying facilities.

[Order 413, 50 FR 11676, Mar. 25, 1985, as
amended by Order 487, 52 FR 48404, Dec. 22,
1987; Order 499, 53 FR 27001, July 18, 1988;
Order 503, 53 FR 36567, Sept. 21, 1988; Order
533, 56 FR 23146, May 20, 1991; 56 FR 61154,
Dec. 2, 1991; Order 533-A, 57 FR 10809, Mar. 31,
1992; 59 FR 105677, Mar. 7, 1994; Order 2002, 68
FR 51115, Aug. 25, 2003; Order 699, 72 FR 45323,
Aug. 14, 2007]
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§4.31 Initial or competing application:
who may file.

(a) Application for a preliminary permit
or a license. Any citizen, association of
citizens, domestic corporation, munici-
pality, or state may submit for filing
an initial application or a competing
application for a preliminary permit or
a license for a water power project
under Part I of the Federal Power Act.

(b) Application for exemption of a small
conduit hydroelectric facility—(1) Exemp-
tion from provisions other than licensing.
Any citizen, association of citizens, do-
mestic corporation, municipality, or
state that has all of the real property
interests in the lands necessary to de-
velop and operate that project, or an
option to obtain those interests, may
apply for exemption of a small conduit
hydroelectric facility from provisions
of Part I of the Federal Power Act,
other than licensing provisions.

(2) Exemption from licensing. Any per-
son having all the real property inter-
ests in the lands necessary to develop
and operate the small conduit hydro-
electric facility, or an option to obtain
those interests, may apply for exemp-
tion of that facility from licensing
under Part I of the Federal Power Act.

(c) Application for case-specific exemp-
tion of a small hydroelectric power
project—(1) Exemption from provisions
other than licensing. Any qualified 1li-
cense applicant or licensee seeking
amendment of its license may apply for
exemption of the related project from
provisions of Part I of the Federal
Power Act other than licensing provi-
sions.

(2) Exemption from licensing—(i) Only
Federal lands involved. If only rights to
use or occupy Federal lands would be
necessary to develop and operate the
proposed small hydroelectric power
project, any person may apply for ex-
emption of that project from licensing.

(ii) Some non-Federal lands involved. If
real property interests in any non-Fed-
eral lands would be necessary to de-
velop and operate the proposed small
hydroelectric power project, any per-
son who has all of the real property in-
terests in non-Federal lands necessary
to develop and operate that project, or
an option to obtain those interests,
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may apply for exemption of that
project from licensing.

[Order 413, 50 FR 11678, Mar. 25, 1985]

§4.32 Acceptance for filing or rejec-
tion; information to be made avail-
able to the public; requests for ad-
ditional studies.

(a) Each application must:

(1) For a preliminary permit or li-
cense, identify every person, citizen,
association of citizens, domestic cor-
poration, municipality, or state that
has or intends to obtain and will main-
tain any proprietary right necessary to
construct, operate, or maintain the
project;

(2) For a preliminary permit or a li-
cense, identify (providing names and
mailing addresses):

(i) Every county in which any part of
the project, and any Federal facilities
that would be used by the project,
would be located;

(ii) Every city, town, or similar local
political subdivision:

(A) In which any part of the project,
and any Federal facilities that would
be used by the project, would be lo-
cated; or

(B) That has a population of 5,000 or
more people and is located within 15
miles of the project dam;

(iii) BEvery irrigation district, drain-
age district, or similar special purpose
political subdivision:

(A) In which any part of the project,
and any Federal facilities that would
be used by the project, would be lo-
cated; or

(B) That owns, operates, maintains,
or uses any project facilities or any
Federal facilities that would be used by
the project;

(iv) Every other political subdivision
in the general area of the project that
there is reason to believe would likely
be interested in, or affected by, the ap-
plication; and

(v) All Indian tribes that may be af-
fected by the project.

(3)(i) For a license (other than a li-
cense under section 15 of the Federal
Power Act) state that the applicant
has made, either at the time of or be-
fore filing the application, a good faith
effort to give notification by certified
mail of the filing of the application to:
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(A) Every property owner of record of
any interest in the property within the
bounds of the project, or in the case of
the project without a specific bound-
ary, each such owner of property which
would underlie or be adjacent to any
project works including any impound-
ments; and

(B) The entities identified in para-
graph (a)(2) of this section, as well as
any other Federal, state, municipal or
other local government agencies that
there is reason to believe would likely
be interested in or affected by such ap-
plication.

(ii) Such notification must contain
the name, business address, and tele-
phone number of the applicant and a
copy of the Exhibit G contained in the
application, and must state that a li-
cense application is being filed with
the Commission.

(4)(i) As to any facts alleged in the
application or other materials filed, be
subscribed and verified under oath in
the form set forth in paragraph (a)
(3)(ii) of this section by the person fil-
ing, an officer thereof, or other person
having knowledge of the matters sent
forth. If the subscription and
verification is by anyone other than
the person filing or an officer thereof,
it shall include a statement of the rea-
sons therefor.

(ii) This (application, etc.) is exe-
cuted in the

State of

County of

by:
(Name)
(Address)

being duly sworn, depose(s) and say(s) that
the contents of this (application, etc.) are
true to the best of (his or her) knowledge or
belief. The undersigned applicant(s) has
(have) signed the (application, etc.) this

day of , 19 .

(Applicant(s))
By:

Subscribed and sworn to before me, a [No-
tary Public, or title of other official author-
ized by the state to notarize documents, as
appropriate] of the State of
this day of , 19

/SEAL/ [if any]
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(Notary Public, or other authorized official)

(5) Contain the information and docu-
ments prescribed in the following sec-
tions of this chapter, according to the
type of application:

(i) Preliminary permit: §4.81;

(ii) License for a minor water power
project and a major water power
project 5 MW or less: §4.61;

(iii) License for a
unconstructed project and a
modified project: §4.41;

(iv) License for a major project—ex-
isting dam: §4.51;

(v) License for a transmission line
only: §4.71;

(vi) Nonpower license for a licensed
project: §16.11;

(vii) Exemption of a small conduit
hydroelectric facility: §4.92;

(viii) Case-specific exemption of a
small hydroelectric power project:
§4.107; or

(ix) License or exemption for a
project located at a new dam or diver-
sion where the applicant seeks PURPA
benefits: §292.208.

(b) (1) Each applicant for a prelimi-
nary permit, license, and transfer or
surrender of license and each petitioner
for surrender of an exemption must
submit to the Commission’s Secretary
for filing an original and eight copies
of the application or petition. The ap-
plicant or petitioner must serve one
copy of the application or petition on
the Director of the Commission’s Re-
gional Office for the appropriate region
and on each resource agency, Indian
tribe, and member of the public con-
sulted pursuant to §4.38 or §16.8 of this
chapter or part 5 of this chapter. In the
case of an application for a preliminary
permit, the applicant must, if the Com-
mission so directs, serve copies of the
application on the U.S. Department of
the Interior and the U.S. Army Corps
of Engineers. The application may in-
clude reduced prints of maps and draw-
ings conforming to §4.39(d). The origi-
nals (microfilm) of maps and drawings
are not to be filed initially, but will be
required pursuant to paragraph (d) of
this section. The Commission may also
ask for the filing of full-sized prints in
appropriate cases.

(2) Each applicant for exemption
must submit to the Commission’s Sec-
retary for filing an original and eight

major
major
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copies of the application. An applicant
must serve one copy of the application
on the Director of the Commission’s
Regional Office for the appropriate re-
gion and on each resource agency con-
sulted pursuant to §4.38. For each ap-
plication filed following October 23,
2003, maps and drawings must conform
to the requirements of §4.39. The origi-
nals (microfilm) of maps and drawing
are not to be filed initially, but will be
requested pursuant to paragraph (d) of
this section.

(3)(i) An applicant must make infor-
mation regarding its proposed project
reasonably available to the public for
inspection and reproduction, from the
date on which the applicant files its ap-
plication for a license or exemption
until the licensing or exemption pro-
ceeding for the project is terminated
by the Commission. This information
includes a copy of the complete appli-
cation for license or exemption, to-
gether with all exhibits, appendices
and any amendments, and any com-
ments, pleadings, supplementary or ad-
ditional information, or correspond-
ence filed by the applicant with the
Commission in connection with the ap-
plication.

(ii) An applicant must delete from
any information made available to the
public under this section, specific site
or property locations the disclosure of
which would create a risk of harm,
theft, or destruction of archeological
or Native American cultural resources
or to the site at which the sources are
located, or would violate any federal
law, including the Archaeological Re-
sources Protection Act of 1979, 16
U.S.C. 470w-3, and the National His-
toric Preservation Act of 1966, 16 U.S.C.
470hh.

(4)(1) An applicant must make avail-
able the information specified in para-
graph (b)(3) of this section in a form
that is readily accessible, reviewable,
and reproducible, at the same time as
the information is filed with the Com-
mission or required by regulation to be
made available.

(ii) An applicant must make the in-
formation specified in paragraph (b)(3)
of this section available to the public
for inspection:

(A) At its principal place of business
or at any other location that is more
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accessible to the public, provided that
all the information is available in at
least one location;

(B) During regular business hours;
and

(C) In a form that is readily acces-
sible, reviewable and reproducible.

(iii) The applicant must provide a
copy of the complete application (as
amended) to a public library or other
convenient public office located in each
county in which the proposed project is
located.

(iv) An applicant must make re-
quested copies of the information spec-
ified in paragraph (b)(3) of this section
available either:

(A) At its principal place of business
or at any other location that is more
accessible to the public, after obtain-
ing reimbursement for reasonable costs
of reproduction; or

(B) Through the mail, after obtaining
reimbursement for postage fees and
reasonable costs of reproduction.

(5) Anyone may file a petition with
the Commission requesting access to
the information specified in paragraph
(b)(3) of this section if it believes that
an applicant is not making the infor-
mation reasonably available for public
inspection or reproduction. The peti-
tion must describe in detail the basis
for the petitioner’s belief.

(6) An applicant must publish notice
twice of the filing of its application, no
later than 14 days after the filing date,
in a daily or weekly newspaper of gen-
eral circulation in each county in
which the project is located. The notice
must disclose the filing date of the ap-
plication and briefly summarize it, in-
cluding the applicant’s name and ad-
dress, the type of facility applied for,
its proposed location, the places where
the information specified in paragraph
(b)(3) of this section is available for in-
spection and reproduction, and the
date by which any requests for addi-
tional scientific studies are due under
paragraph (b)(7) of this section, and
must state that the Commission will
publish subsequent notices soliciting
public participation if the application
is found acceptable for filing. The ap-
plicant must promptly provide the
Commission with proof of the publica-
tions of this notice.
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(7) If any resource agency, Indian
tribe, or person believes that an addi-
tional scientific study should be con-
ducted in order to form an adequate
factual basis for a complete analysis of
the application on its merits, the re-
source agency, Indian tribe, or person
must file a request for the study with
the Commission not later than 60 days
after the application is filed and serve
a copy of the request on the applicant.
The Commission will issue public no-
tice of the tendering for filing of each
application for hydropower license or
exemption; each such applicant must
submit a draft of this notice to the
Commission with its application. For
any such additional study request, the
requester must describe the rec-
ommended study and the basis for the
request in detail, including who should
conduct and participate in the study,
its methodology and objectives, wheth-
er the recommended study methods are
generally accepted in the Scientific
community, how the study and infor-
mation sought will be useful in fur-
thering the resource goals that are af-
fected by the proposed facilities, and
approximately how long the study will
take to complete, and must explain
why the study objectives cannot be
achieved using the data already avail-
able. In addition, in the case of a study
request by a resource agency or Indian
tribe that had failed to request the
study during the pre-filing consulta-
tion process under §4.38 of this part or
§16.8 of this chapter, the agency or In-
dian tribe must explain why this re-
quest was not made during the pre-fil-
ing consultation process and show good
cause why its request for the study
should be considered by the Commis-
sion.

(8) An applicant may file a response
to any such study request within 30
days of its filing, serving a copy of the
response on the requester.

(9) The requirements of paragraphs
(b)(3) to (b)(8) of this section only apply
to an application for license or exemp-
tion filed on or after May 20, 1991.
Paragraphs (b)(3) and (b)(4) of this sec-
tion do not apply to applications sub-
ject to the requirements of §16.7 of this
chapter.

(c)(1) Every application for a licensee
or exemption for a project with a ca-

80

18 CFR Ch. | (4-1-10 Edition)

pacity of 80 megawatts or less must in-
clude in its application copies of the
statements made under §4.38(b)(1)(vi).

(2) If an applicant reverses a state-
ment of intent not to seek PURPA ben-
efits:

(i) Prior to the Commission issuing a
license or exemption, the reversal of
intent will be treated as an amendment
of the application under §4.35 and the
applicant must:

(A) Repeat the pre-filing consultation
process under §4.38; and

(B) Satisfy all the requirements in
§292.208 of this chapter; or

(ii) After the Commission issues a li-
cense or exemption for the project, the
applicant is prohibited from obtaining
PURPA benefits.

(d) When any application is found to
conform to the requirements of para-
graphs (a), (b) and (c) of this section,
the Commission or its delegate will:

(1) Notify the applicant that the ap-
plication has been accepted for filing,
specifying the project number assigned
and the date upon which the applica-
tion was accepted for filing, and, for a
license or exemption application, di-
rect the filing of the originals (micro-
film) of required maps and drawings;

(2)(1) For an application for a pre-
liminary permit or a license, issue pub-
lic notice of the application as required
in the Federal Power Act;

(ii) For an application for exemption
from licensing, publish notice once in a
daily or weekly newspaper of general
circulation in each county in which the
project is or will be located; and

(3) If the project affects lands of the
United States, notify the appropriate
Federal office of the application and
the specific lands affected, pursuant to
section 24 of the Federal Power Act.

(4) For an application for a license
seeking benefits under section 210 of
the Public Utility Regulatory Policies
Act of 1978, as amended, for a project
that would be located at a new dam or
diversion, serve the public notice
issued for the application under para-
graph (d)(2)(i) of this section to inter-
ested agencies at the time the appli-
cant is notified that the application is
accepted for filing.

(e) In order for an application to con-
form adequately to the requirements of
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paragraphs (a), (b) and (c) of this sec-
tion and of §4.38, an application must
be completed fully. No blanks should
be left in the application. No material
or information required in the applica-
tion should be omitted. If an applicant
believes that its application conforms
adequately without containing certain
required material or information, it
must explain in detail why the mate-
rial or information is not being sub-
mitted and what steps were taken by
the applicant to provide the material
or information. If the Commission
finds that an application does not ade-
quately conform to the requirements of
paragraphs (a), (b) and (c) of this sec-
tion and of §4.38, the Commission or its
designee will consider the application
either deficient or patently deficient.

(1) Deficient applications. (i) An appli-
cation that in the judgment of the Di-
rector of the Office of Energy Projects
does not conform to the requirements
of paragraphs (a), (b) and (c) of this sec-
tion and of §4.38, may be considered de-
ficient. An applicant having a deficient
application will be afforded additional
time to correct deficiencies, not to ex-
ceed 456 days from the date of notifica-
tion in the case of an application for a
preliminary permit or exemption from
licensing or 90 days from the date of
notification in the case of an applica-
tion for license. Notification will be by
letter or, in the case of minor defi-
ciencies, by telephone. Any notifica-
tion will specify the deficiencies to be
corrected. Deficiencies must be cor-
rected by submitting an original and
the number of copies specified in para-
graph (b) of this section of the specified
materials or information to the Sec-
retary within the time specified in the
notification of deficiency.

(ii) Upon submission of a conforming
application, action will be taken in ac-
cordance with paragraph (d) of this sec-
tion.

(iii) If the revised application is
found not to conform to the require-
ments of paragraphs (a), (b) and (c) of
this section and of §4.38, or if the revi-
sions are not timely submitted, the re-
vised application will be rejected. Pro-
cedures for rejected applications are
specified in paragraph (e)(2)(iii).

(2) Patently deficient applications. (1)
If, within 90 days of its filing date, the
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Director of the Office of Energy
Projects determines that an applica-
tion patently fails to substantially
comply with the requirements of para-
graph (a), (b), and (c) of this section
and of §4.38 of this part or §16.8 of this
chapter, or is for a project that is pre-
cluded by law, the application will be
rejected as patently deficient with the
specification of the deficiencies that
render the application patently defi-
cient.

(ii) If, after 90 days of its filing date,
the Director of the Office of Emnergy
Projects determines that an applica-
tion patently fails to substantially
comply with the requirements of para-
graphs (a), (b), and (c) of this section
and of §4.38 of this part or §16.8 of this
chapter, or is for a project that is pre-
cluded by law:

(A) The application will be rejected
by order of the Commission, if the
Commission determines it is patently
deficient; or

(B) The application will be consid-
ered deficient under paragraph (e)(1) of
this section, if the Commission deter-
mines it is not patently deficient.

(iii) Any application that is rejected
may be resubmitted if the deficiencies
are corrected and if, in the case of a
competing application, the resubmittal
is timely. The date the rejected appli-
cation is resubmitted will be consid-
ered the new filing date for purposes of
determining its timeliness under §4.36
and the disposition of competing appli-
cations under §4.37.

(f) Any application will be considered
accepted for filing as of the application
filing date if the Secretary receives all
of the information and documents nec-
essary to conform to the requirements
of paragraphs (a), (b) and (c) of this sec-
tion and of §4.38 within the time pre-
scribed by the Commission or its dele-
gate under paragraph (e) of this sec-
tion.

(g) An applicant may be required to
submit any additional information or
documents that the Commission or its
designee considers relevant for an in-
formed decision on the application.
The information or documents must
take the form, and must be submitted
within the time, that the Commission
or its designee prescribes. An applicant
may also be required to provide within
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a specified time additional copies of
the complete application, or any of the
additional information or documents
that are filed, to the Commission or to
any person, agency, or other entity
that the Commission or its designee
specifies. If an applicant fails to pro-
vide timely additional information,
documents, or copies of submitted ma-
terials as required, the Commission or
its designee may dismiss the applica-
tion, hold it in abeyance, or take other
appropriate action under this chapter
or the Federal Power Act.

(h) A prospective applicant, prior to
submitting its application for filing,
may seek advice from the Commission
staff regarding the sufficiency of the
application. For this purpose, five cop-
ies of the draft application should be
submitted to the Director of the Divi-
sion of Hydropower Licensing. An ap-
plicant or prospective applicant may
confer with the Commission staff at
any time regarding deficiencies or
other matters related to its applica-
tion. All conferences are subject to the
requirements of §385.2201 of this chap-
ter governing ex parte communica-
tions. The opinions or advice of the
staff will not bind the Commission or
any person delegated authority to act
on its behalf.

(i) Intervention in any preliminary
permit proceeding will not constitute
intervention in any subsequent licens-
ing or exemption proceeding.

(j) Any application, the effectiveness
of which is conditioned upon the future
occurrence of any event or cir-
cumstance, will be rejected.

(k) Critical Energy Infrastructure In-
formation. (1) If this section requires an
applicant to reveal Critical Energy In-
frastructure Information (CEII), as de-
fined in §388.113(c) of this chapter, to
any person, the applicant shall omit
the CEII from the information made
available and insert the following in its
place:

(i) A statement that CEII is being
withheld;

(ii) A brief description of the omitted
information that does not reveal any
CEII; and

(iii) This statement: ‘‘Procedures for
obtaining access to Critical Energy In-
frastructure Information (CEII) may be
found at 18 CFR 388.113. Requests for
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access to CEII should be made to the
Commission’s CEII Coordinator.”

(2) The applicant, in determining
whether information constitutes CEII,
shall treat the information in a man-
ner consistent with any filings that ap-
plicant has made with the Commission
and shall to the extent practicable ad-
here to any previous determinations by
the Commission or the CEII Coordi-
nator involving the same or like infor-
mation.

(3) The procedures contained in
§§388.112 and 388.113 of this chapter re-
garding designation of, and access to,
CEII, shall apply in the event of a chal-
lenge to a CEII designation or a re-
quest for access to CEIIL. If it is deter-
mined that information is not CEII or
that a requester should be granted ac-
cess to CEII, the applicant will be di-
rected to make the information avail-
able to the requester.

(4) Nothing in this section shall be
construed to prohibit any persons from
voluntarily reaching arrangements or
agreements calling for the disclosure of
CEII.

[Order 413, 50 FR 11678, Mar. 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §4.32, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§4.33 Limitations on submitting appli-
cations.

(a) Limitations on submission and ac-
ceptance of a preliminary permit applica-
tion. The Commission will not accept
an application for a preliminary permit
for project works that:

(1) Would develop, conserve, and uti-
lize, in whole or in part, the same
water resources that would be devel-
oped, conserved, and utilized by a
project for which there is an unexpired
preliminary permit.

(2) Would interfere with a licensed
project in a manner that, absent the 1i-
censee’s consent, would be precluded by
Section 6 of the Federal Power Act.

(3) Would develop, conserve, and uti-
lize, in whole or in part, the same
water resources that would be devel-
oped, conserved, and utilized by a
project for which an initial develop-
ment application has been filed unless
the preliminary permit application is
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filed not later than the time allowed
under §4.36(a) for the filing of applica-
tions in competition against an initial
application for a preliminary permit
that would develop, conserve, and uti-
lize, in whole or in part, the same re-
sources.

(b) Limitations on submissions and ac-
ceptance of a license application. The
Commission will not accept an applica-
tion for a license or project works that
would develop, conserve, or utilize, in
whole or part, the same water re-
sources that would be developed, con-
served, and utilized by a project for
which there is:

(1) An unexpired preliminary permit,
unless the permittee has submitted an
application for license; or

(2) An unexpired license, except as
provided for in Section 15 of the Fed-
eral Power Act.

(c) Limitations on submission and ac-
ceptance of an application for a license
that would affect an exempted project. (1)
Except as permitted under §4.33(c)(2),
§4.94(d), or §4.106 (c), (e) or (f), the
Commission will not accept an applica-
tion for a license for project works that
are already exempted from licensing
under this part.

(2) If a project is exempted from 1li-
censing pursuant to §4.103 or §4.109 and
real property interests in any non-Fed-
eral lands would be necessary to de-
velop or operate the project, any per-
son who is both a qualified license ap-
plicant and has any of those real prop-
erty interests in non-Federal lands
may submit a license application for
that project. If a license application is
submitted under this clause, any other
qualified license applicant may submit
a competing license application in ac-
cordance with §4.36.

(d) Limitations on submission and ac-
ceptance of exemption applications—(1)
Unexpired permit or license. (i) If there is
an unexpired permit in effect for a
project, the Commission will accept an
application for exemption of that
project from licensing only if the ex-
emption applicant is the permittee.
Upon acceptance for filing of the per-
mittee’s application, the permit will be
considered to have expired.

(ii) If there is an unexpired license in
effect for a project, the Commission
will accept an application for exemp-
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tion of that project from licensing only
if the exemption applicant is the li-
censee.

(2) Pending license applications. If an
accepted license application for a
project was submitted by a permittee
before the preliminary permit expired,
the Commission will not accept an ap-
plication for exemption of that project
from licensing submitted by a person
other than the former permittee.

(3) Submitted by qualified exemption ap-
plicant. If the first accepted license ap-
plication for a project was filed by a
qualified exemption applicant, the ap-
plicant may request that its license ap-
plication be treated initially as an ap-
plication for exemption from licensing
by so notifying the Commission in
writing and, unless only rights to use
or occupy Federal lands would be nec-
essary to develop and operate the
project, by submitting documentary
evidence showing that the applicant
holds the real property interests re-
quired under §4.31. Such notice and
documentation must be submitted not
later than the last date for filing pro-
tests or motions to intervene pre-
scribed in the public notice issued for
its license application under §4.32(d)(2).

(e) Priority of exemption applicant’s
earlier permit or license application. Any
accepted preliminary permit or license
application submitted by a person who
later applies for exemption of the
project from licensing will retain its
validity and priority under this sub-
part until the preliminary permit or 1i-
cense application is withdrawn or the
project is exempted from licensing.

[Order 413, 50 FR 11680, Mar. 25, 1985, as
amended by Order 499, 53 FR 27002, July 18,
1988; Order 2002, 68 FR 51116, Aug. 25, 2003;
Order 699, 72 FR 45324, Aug. 14, 2007]

§4.34 Hearings on applications; con-
sultation on terms and conditions;
motions to intervene; alternative
procedures.

(a) Trial-type hearing. The Commis-
sion may order a trial-type hearing on
an application for a preliminary per-
mit, a license, or an exemption from 1li-
censing upon either its own motion or
the motion of any interested party of
record. Any trial-type hearing will be
limited to the issues prescribed by
order of the Commission. In all other
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cases the hearings will be conducted by
notice and comment procedures.

(b) Notice and comment hearings. All
comments (including mandatory and
recommended terms and conditions or
prescriptions) on an application for ex-
emption or license must be filed with
the Commission no later than 60 days
after issuance by the Commission of
public notice declaring that the appli-
cation is ready for environmental anal-
ysis. All reply comments must be filed
within 105 days of that notice. All com-
ments and reply comments and all
other filings described in this section
must be served on all persons listed in
the service list prepared by the Com-
mission, in accordance with the re-
quirements of §385.2010 of this chapter.
If a party or interceder (as defined in
§385.2201 of this Chapter) submits any
written material to the Commission re-
lating to the merits of an issue that
may affect the responsibilities of a par-
ticular resource agency, the party or
interceder must also serve a copy of
the submission on this resource agen-
cy. The Commission may allow for
longer comment or reply comment pe-
riods if appropriate. A commenter or
reply commenter may obtain an exten-
sion of time from the Commission only
upon a showing of good cause or ex-
traordinary circumstances in accord-
ance with §385.2008 of this chapter.
Late-filed fish and wildlife rec-
ommendations will not be subject to
the requirements of paragraphs (e),
(H(1)({i), and (f)(3) of this section, and
late-filed terms and conditions or pre-
scriptions will not be subject to the re-
quirements of paragraphs (f)(1)@iv),
(O (A)(v), and (f)(2) of this section. Late-
filed fish and wildlife recommenda-
tions, terms and conditions, or pre-
scriptions will be considered by the
Commission under section 10(a) of the
Federal Power Act if such consider-
ation would not delay or disrupt the
proceeding.

(1) Agencies responsible for mandatory
terms and conditions and presentations.
Any agency responsible for mandatory
terms and conditions or prescriptions
for licenses or exemptions, pursuant to
sections 4(e), 18, and 30(c) of the Fed-
eral Power Act and section 405(d) of the
Public Utility Regulatory Policies Act
of 1978, as amended, must provide these
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terms and conditions or prescriptions
in its initial comments filed with the
Commission pursuant to paragraph (b)
of this section. In those comments, the
agency must specifically identify and
explain the mandatory terms and con-
ditions or prescriptions and their evi-
dentiary and legal basis. In the case of
an application prepared other than pur-
suant to part 5 of this chapter, if ongo-
ing agency proceedings to determine
the terms and conditions or prescrip-
tions are not completed by the date
specified, the agency must submit to
the Commission by the due date:

(i) Preliminary terms and conditions
or prescriptions and a schedule show-
ing the status of the agency pro-
ceedings and when the terms and con-
ditions or prescriptions are expected to
become final; or

(ii) A statement waiving the agency’s
right to file the terms and conditions
or prescriptions or indicating the agen-
cy does not intend to file terms and
conditions or prescriptions.

(2) Fish and Wildlife agencies and In-
dian tribes. All fish and wildlife agen-
cies must set forth any recommended
terms and conditions for the protec-
tion, mitigation of damages to, or en-
hancement of fish and wildlife, pursu-
ant to the Fish and Wildlife Coordina-
tion Act and section 10(j) of the Fed-
eral Power Act, in their initial com-
ments filed with the Commission by
the date specified in paragraph (b) of
this section. All Indian tribes must
submit recommendations (including
fish and wildlife recommendations) by
the same date. In those comments, a
fish and wildlife agency or Indian tribe
must discuss its understanding of the
resource issues presented by the pro-
posed facilities and the evidentiary
basis for the recommended terms and
conditions.

(38) Other Government agencies and
members of the public. Resource agen-
cies, other governmental units, and
members of the public must file their
recommendations in their initial com-
ments by the date specified in para-
graph (b) of this section. The com-
ments must clearly identify all rec-
ommendations and present their evi-
dentiary basis.
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(4) Submittal of modified recommenda-
tions, terms and conditions or prescrip-
tions. (i) If the information and anal-
ysis (including reasonable alternatives)
presented in a draft environmental doc-
ument, issued for comment by the
Commission, indicate a need to modify
the recommendations or terms and
conditions or prescriptions previously
submitted to the Commission pursuant
to paragraphs (b)(1), (b)(2), or (b)(3) of
this section, the agency, Indian tribe,
or member of the public must file with
the Commission any modified rec-
ommendations or terms and conditions
or prescriptions on the proposed
project (and reasonable alternatives)
no later than the due date for com-
ments on the draft environmental im-
pact statement. Modified recommenda-
tions or terms and conditions or pre-
scriptions must be clearly distin-
guished from comments on the draft
document.

(ii) If an applicant files an amend-
ment to its application that would ma-
terially change the project’s proposed
plans of development, as provided in
§4.35, an agency, Indian tribe or mem-
ber of the public may modify the rec-
ommendations or terms and conditions
or prescriptions it previously sub-
mitted to the Commission pursuant to
paragraphs (b)(1), (b)(2), or (b)(3) of this
section no later than the due date spec-
ified by the Commission for comments
on the amendment.

(5)(1) With regard to certification re-
quirements for a license applicant
under section 401(a)(1) of the Federal
Water Pollution Control Act (Clean
Water Act), an applicant shall file
within 60 days from the date of
issuance of the notice of ready for envi-
ronmental analysis:

(A) A copy of the water quality cer-
tification;

(B) A copy of the request for certifi-
cation, including proof of the date on
which the certifying agency received
the request; or

(C) Evidence of waiver of water qual-
ity certification as described in para-
graph (b)(5)(ii) of this section.

(ii) In the case of an application proc-
ess using the alternative procedures of
paragraph 4.34(i), the filing require-
ment of paragraph (b)(5)(i) shall apply
upon issuance of notice the Commis-
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sion has accepted the application as
provided for in paragraph 4.32(d) of this
part.

(iii) A certifying agency is deemed to
have waived the certification require-
ments of section 401(a)(1) of the Clean
Water Act if the certifying agency has
not denied or granted certification by
one year after the date the certifying
agency received a written request for
certification. If a certifying agency de-
nies certification, the applicant must
file a copy of the denial within 30 days
after the applicant received it.

(iv) Notwithstanding any other provi-
sion in title 18, chapter I, subchapter B,
part 4, any application to amend an ex-
isting license, and any application to
amend a pending application for a li-
cense, requires a new request for water
quality certification pursuant to para-
graph (b)(5)(i) of this section if the
amendment would have a material ad-
verse impact on the water quality in
the discharge from the project or pro-
posed project.

(c) Additional procedures. If necessary
or appropriate the Commission may re-
quire additional procedures (e.g., a pre-
hearing conference, further notice and
comment on specific issues or oral ar-
gument). A party may request addi-
tional procedures in a motion that
clearly and specifically sets forth the
procedures requested and the basis for
the request. Replies to such requests
may be filed within 15 days of the re-
quest.

(d) Consultation procedures. Pursuant
to the Federal Power Act and the Pub-
lic Utility Regulatory Policies Act of
1978, as amended, the Commission will
coordinate as appropriate with other
government agencies responsible for
mandatory terms and conditions for
exemptions and licenses for hydro-
power projects. Pursuant to the Fed-
eral Power Act and the Fish and Wild-
life Coordination Act, the Commission
will consult with fish and wildlife agen-
cies concerning the impact of a hydro-
power proposal on fish and wildlife and
appropriate terms and conditions for li-
cense to adequately and equitably pro-
tect, mitigate damages to, and enhance
fish and wildlife (including related
spawning grounds and habitat). Pursu-
ant to the Federal Power Act and the
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Endangered Species Act, the Commis-
sion will consult with the U.S. Fish
and Wildlife Service or the National
Marine Fisheries Service, as appro-
priate, concerning the impact of a hy-
dropower proposal on endangered or
threatened species and their critical
habitat.

(e) Consultation on recommended fish
and wildlife conditions; Section 10(7) proc-
ess. (1) In connection with its environ-
mental review of an application for 1li-
cense, the Commission will analyze all
terms and conditions timely rec-
ommended by fish and wildlife agencies
pursuant to the Fish and Wildlife Co-
ordination Act for the protection, miti-
gation of damages to, and enhancement
of fish and wildlife (including related
spawning grounds and habitat) affected
by the development, operation, and
management of the proposed project.
Submission of such recommendations
marks the beginning of the process
under section 10(j) of the Federal
Power Act.

(2) The agency must specifically
identify and explain the recommenda-
tions and the relevant resource goals
and objectives and their evidentiary or
legal basis. The Commission may seek
clarification of any recommendation
from the appropriate fish and wildlife
agency. If the Commission’s request for
clarification is communicated in writ-
ing, copies of the request will be sent
by the Commission to all parties, af-
fected resource agencies, and Indian
tribes, which may file a response to the
request for clarification within the
time period specified by the Commis-
sion. If the Commission believes any
fish and wildlife recommendation may
be inconsistent with the Federal Power
Act or other applicable law, the Com-
mission will make a preliminary deter-
mination of inconsistency in the draft
environmental document or, if none,
the environmental assessment. The
preliminary determination, for any
recommendations believed to be incon-
sistent, shall include an explanation
why the Commission believes the rec-
ommendation is inconsistent with the
Federal Power Act or other applicable
law, including any supporting analysis
and conclusions, and an explanation of
how the measures recommended in the
environmental document would ade-
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quately and equitably protect, miti-
gate damages to, and enhance, fish and
wildlife (including related spawning
grounds and habitat) affected by the
development, operation, and manage-
ment of the project.

(3) Any party, affected resource agen-
cy, or Indian tribe may file comments
in response to the preliminary deter-
mination of inconsistency, including
any modified recommendations, within
the time frame allotted for comments
on the draft environmental document
or, if none, the time frame for com-
ments on the environmental analysis.
In this filing, the fish and wildlife
agency concerned may also request a
meeting, telephone or video con-
ference, or other additional procedure
to attempt to resolve any preliminary
determination of inconsistency.

(4) The Commission shall attempt,
with the agencies, to reach a mutually
acceptable resolution of any such in-
consistency, giving due weight to the
recommendations, expertise, and statu-
tory responsibilities of the fish and
wildlife agency. If the Commission de-
cides, or an affected resource agency
requests, the Commission will conduct
a meeting, telephone, or video con-
ference, or other procedures to address
issues raised by its preliminary deter-
mination of inconsistency and com-
ments thereon. The Commission will
give at least 15 days’ advance notice to
each party, affected resource agency,
or Indian tribe, which may participate
in the meeting or conference. Any
meeting, conference, or additional pro-
cedure to address these issues will be
scheduled to take place within 90 days
of the date the Commission issues a
preliminary determination of incon-
sistency. The Commission will prepare
a written summary of any meeting
held under this subsection to discuss
section 10(j) issues, including any pro-
posed resolutions and supporting anal-
ysis, and a copy of the summary will be
sent to all parties, affected resource
agencies, and Indian tribes.

(6) The section 10(j) process ends
when the Commission issues an order
granting or denying the license appli-
cation in question. If, after attempting
to resolve inconsistencies between the
fish and wildlife recommendations of a
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fish and wildlife agency and the pur-
poses and requirements of the Federal
Power Act or other applicable law, the
Commission does not adopt in whole or
in part a fish and wildlife recommenda-
tion of a fish and wildlife agency, the
Commission will publish the findings
and statements required by section
10(j)(2) of the Federal Power Act.

(f) Licenses and exemption conditions
and required findings—(1) License condi-
tions. (i) All licenses shall be issued on
the conditions specified in section 10 of
the Federal Power Act and such other
conditions as the Commission deter-
mines are lawful and in the public in-
terest.

(ii) Subject to paragraph (f)(3) of this
section, fish and wildlife conditions
shall be based on recommendations
timely received from the fish and wild-
life agencies pursuant to the Fish and
Wildlife Coordination Act.

(iii) The Commission will consider
the timely recommendations of re-
source agencies, other governmental
units, and members of the public, and
the timely recommendations (includ-
ing fish and wildlife recommendations)
of Indian tribes affected by the project.

(iv) Licenses for a project located
within any Federal reservation shall be
issued only after the findings required
by, and subject to any conditions that
may be timely received pursuant to,
section 4(e) of the Federal Power Act.

(v) The Commission will require the
construction, maintenance, and oper-
ation by a licensee at its own expense
of such fishways as may be timely pre-
scribed by the Secretary of Commerce
or the Secretary of the Interior, as ap-
propriate, pursuant to section 18 of the
Federal Power Act.

(2) Exemption conditions. Any exemp-
tion from licensing issued for conduit
facilities, as provided in section 30 of
the Federal Power Act, or for small hy-
droelectric power projects having a
proposed installed capacity of 5,000
kilowatts or less, as provided in section
405(d) of the Public Utility Regulatory
Policies Act of 1978, as amended, shall
include such terms and conditions as
the fish and wildlife agencies may
timely determine are appropriate to
carry out the responsibilities specified
in section 30(c) of the Federal Power
Act.
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(3) Required findings. If, after at-
tempting to resolve inconsistencies be-
tween the fish and wildlife rec-
ommendations of a fish and wildlife
agency and the purposes and require-
ments of the Federal Power Act or
other applicable law, the Commission
does not adopt in whole or in part a
fish and wildlife recommendation of a
fish and wildlife agency, the Commis-
sion will publish the findings and state-
ments required by section 10(j)(2) of the
Federal Power Act.

(g) Application. The provisions of
paragraphs (b) through (d) and (f) of
this section apply only to applications
for license or exemption; paragraph (e)
applies only to applications for license.

(h) TUnless otherwise provided by
statute, regulation or order, all filings
in hydropower hearings, except those
conducted by trial-type procedures,
shall conform to the requirements of
subpart T of part 385 of this chapter.

(i) Alternative procedures. (1) An appli-
cant may submit to the Commission a
request to approve the use of alter-
native procedures for pre-filing con-
sultation and the filing and processing
of an application for an original, new
or subsequent hydropower license or
exemption that is subject to §4.38 or
§16.8 of this chapter, or for the amend-
ment of a license that is subject to the
provisions of §4.38.

(2) The goal of such alternative pro-
cedures shall be to:

(i) Combine into a single process the
pre-filing consultation process, the en-
vironmental review process under the
National Environmental Policy Act
and administrative processes associ-
ated with the Clean Water Act and
other statutes;

(ii) Facilitate greater participation
by and improve communication among
the potential applicant, resource agen-
cies, Indian tribes, the public and Com-
mission staff in a flexible pre-filing
consultation process tailored to the
circumstances of each case;

(iii) Allow for the preparation of a
preliminary draft environmental as-
sessment by an applicant or its con-
tractor or consultant, or of a prelimi-
nary draft environmental impact state-
ment by a contractor or consultant
chosen by the Commission and funded
by the applicant;
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(iv) Promote cooperative efforts by
the potential applicant and interested
entities and encourage them to share
information about resource impacts
and mitigation and enhancement pro-
posals and to narrow any areas of dis-
agreement and reach agreement or set-
tlement of the issues raised by the hy-
dropower proposal; and

(v) Facilitate an orderly and expedi-
tious review of an agreement or offer of
settlement of an application for a hy-
dropower license, exemption or amend-
ment to a license.

(3) A potential hydropower applicant
requesting the use of alternative proce-
dures must:

(i) Demonstrate that a reasonable ef-
fort has been made to contact all re-
source agencies, Indian tribes, citizens’
groups, and others affected by the ap-
plicant’s proposal, and that a con-
sensus exists that the use of alter-
native procedures is appropriate under
the circumstances;

(ii) Submit a communications pro-
tocol, supported by interested entities,
governing how the applicant and other
participants in the pre-filing consulta-
tion process, including the Commission
staff, may communicate with each
other regarding the merits of the appli-
cant’s proposal and proposals and rec-
ommendations of interested entities;
and

(iii) Serve a copy of the request on all
affected resource agencies and Indian
tribes and on all entities contacted by
the applicant that have expressed an
interest in the alternative pre-filing
consultation process.

(4) As appropriate under the cir-
cumstances of the case, the alternative
procedures should include provisions
for:

(i) Distribution of an initial informa-
tion package and conduct of an initial
information meeting open to the pub-
lic;

(ii) The cooperative scoping of envi-
ronmental issues (including necessary
scientific studies), the analysis of com-
pleted studies and any further scoping;
and

(iii) The preparation of a preliminary
draft environmental assessment or pre-
liminary draft environmental impact
statement and related application.
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(5)(1) If the potential applicant’s re-
quest to use the alternative procedures
is filed prior to July 23, 2005, the Com-
mission will give public notice in the
FEDERAL REGISTER inviting comment
on the applicant’s request to use alter-
native procedures. The Commission
will consider any such comments in de-
termining whether to grant or deny the
applicant’s request to use alternative
procedures. Such a decision will not be
subject to interlocutory rehearing or
appeal.

(ii) If the potential applicant’s re-
quest to use the alternative procedures
is filed on or after July 23, 2005 and
prior to the deadline date for filing a
notification of intent to seek a new or
subsequent license required by §5.5 of
this chapter, the Commission will give
public notice and invite comments as
provided for in paragraph (i)(6)(i) of
this section. Commission approval of
the potential applicant’s request to use
the alternative procedures prior to the
deadline date for filing of the notifica-
tion of intent does not waive the poten-
tial applicant’s obligation to file the
notification of intent required by §5.5
of this chapter and Pre-Application
Document required by §5.6 of this chap-
ter.

(iii) If the potential applicant’s re-
quest to use the alternative procedures
is filed on or after July 23, 2005 and is
at the same time as the notification of
intent to seek a new or subsequent li-
cense required by §5.5, the public no-
tice and comment procedures of part 5
of this chapter shall apply.

(6) If the Commission accepts the use
of alternative procedures, the following
provisions will apply.

(i) To the extent feasible under the
circumstances of the proceeding, the
Commission will give notice in the
FEDERAL REGISTER and the applicant
will give notice, in a local newspaper of
general circulation in the county or
counties in which the project is lo-
cated, of the initial information meet-
ing and the scoping of environmental
issues. The applicant will also send no-
tice of these stages to a mailing list ap-
proved by the Commission.

(ii) Every six months, the applicant
shall file with the Commission a report
summarizing the progress made in the
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pre-filing consultation process and ref-
erencing the applicant’s public file,
where additional information on that
process can be obtained. Summaries or
minutes of meetings held in the process
may be used to satisfy this filing re-
quirement. The applicant must also
file with the Commission a copy of its
initial information package, each
scoping document, and the preliminary
draft environmental review document.
All filings with the Commission under
this section must include the number
of copies required by paragraph (h) of
this section, and the applicant shall
send a copy of these filings to each par-
ticipant that requests a copy.

(iii) At a suitable location, the appli-
cant will maintain a public file of all
relevant documents, including sci-
entific studies, correspondence, and
minutes or summaries of meetings,
compiled during the pre-filing con-
sultation process. The Commission will
maintain a public file of the appli-
cant’s initial information package,
scoping documents, periodic reports on
the pre-filing consultation process, and
the preliminary draft environmental
review document.

(iv) An applicant authorized to use
alternative procedures may substitute
a preliminary draft environmental re-
view document and additional material
specified by the Commission instead of
Exhibit E to its application and need
not supply additional documentation of
the pre-filing consultation process. The
applicant will file with the Commission
the results of any studies conducted or
other documentation as directed by the
Commission, either on its own motion
or in response to a motion by a party
to the licensing or exemption pro-
ceeding.

(v) Pursuant to the procedures ap-
proved, the participants will set rea-
sonable deadlines requiring all re-
source agencies, Indian tribes, citizens’
groups, and interested persons to sub-
mit to the applicant requests for sci-
entific studies during the pre-filing
consultation process, and additional re-
quests for studies may be made to the
Commission after the filing of the ap-
plication only for good cause shown.

(vi) During the pre-filing process the
Commission may require the filing of
preliminary fish and wildlife rec-
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ommendations, prescriptions, manda-
tory conditions, and comments, to be
submitted in final form after the filing
of the application; no notice that the
application is ready for environmental
analysis need be given by the Commis-
sion after the filing of an application
pursuant to these procedures.

(vii) Any potential applicant, re-
source agency, Indian tribe, citizens’
group, or other entity participating in
the alternative pre-filing consultation
process may file a request with the
Commission to resolve a dispute con-
cerning the alternative process (includ-
ing a dispute over required studies),
but only after reasonable efforts have
been made to resolve the dispute with
other participants in the process. No
such request shall be accepted for fil-
ing unless the entity submitting it cer-
tifies that it has been served on all
other participants. The request must
document what efforts have been made
to resolve the dispute.

(7) If the potential applicant or any
resource agency, Indian tribe, citizens’
group, or other entity participating in
the alternative pre-filing consultation
process can show that it has cooper-
ated in the process but a consensus
supporting the use of the process no
longer exists and that continued use of
the alternative process will not be pro-
ductive, the participant may petition
the Commission for an order directing
the use by the potential applicant of
appropriate procedures to complete its
application. No such request shall be
accepted for filing unless the entity
submitting it certifies that it has been
served on all other participants. The
request must recommend specific pro-
cedures that are appropriate under the
circumstances.

(8) The Commission may participate
in the pre-filing consultation process
and assist in the integration of this
process and the environmental review
process in any case, including appro-
priate cases where the applicant, con-
tractor, or consultant funded by the
applicant is not preparing a prelimi-
nary draft environmental assessment
or preliminary draft environmental im-
pact statement, but where staff assist-
ance is available and could expedite
the proceeding.
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(9) If this section requires an appli-
cant to reveal Critical Energy Infra-
structure Information (CEII), as de-
fined by §388.113(c) of this chapter, to
any person, the applicant shall follow
the procedures set out in §4.32(k).

[Order 533, 56 FR 23148, May 20, 1991, as
amended at 56 FR 61155, Dec. 2, 1991; Order
540, 57 FR 21737, May 22, 1992; Order 596, 62 FR
59810, Nov. 5, 1997; Order 2002, 68 FR 51116,
Aug. 25, 2003; Order 643, 68 FR 52094, Sept. 2,
2003; 68 FR 61742, Oct. 30, 2003]

§4.35 Amendment of application; date
of acceptance.

(a) General rule. Except as provided in
paragraph (d) of this section, if an ap-
plicant amends its filed application as
described in paragraph (b) of this sec-
tion, the date of acceptance of the ap-
plication under §4.32(f) is the date on
which the amendment to the applicant
was filed.

(b) Paragraph (a) of this section ap-
plies if an applicant:

(1) Amends its filed license or pre-
liminary permit application in order to
change the status or identity of the ap-
plicant or to materially amend the pro-
posed plans of development; or

(2) Amends its filed application for
exemption from licensing in order to
materially amend the proposed plans of
development, or

(3) Amends its filed application in
order to change its statement of intent
of whether or not it will seek benefits
under section 210 of PURPA, as origi-
nally filed under §4.32(c)(1).

(c) An application amended under
paragraph (a) is a new filing for:

(1) The purpose of determining its
timeliness under §4.36 of this part;

(2) Disposing of competing applica-
tions under §4.37; and

(3) Reissuing public notice of the ap-
plication under §4.32(d)(2).

(d) If an application is amended
under paragraph (a) of this section, the
Commission will rescind any accept-
ance letter already issued for the appli-
cation.

(e) Ezxceptions. This section does not
apply to:

(1) Any corrections of deficiencies
made pursuant to §4.32(e)(1);

(2) Any amendments made pursuant
to §4.37(b)(4) by a State or a munici-
pality to its proposed plans of develop-
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ment to make them as well adapted as
the proposed plans of an applicant that
is not a state or a municipality;

(3) Any amendments made pursuant
to §4.37(c)(2) by a priority applicant to
its proposed plans of development to
make them as well adapted as the pro-
posed plans of an applicant that is not
a priority applicant;

(4) Any amendments made by a li-
cense or an exemption applicant to its
proposed plans of development to sat-
isfy requests of resource agencies or In-
dian tribes submitted after an appli-
cant has consulted under §4.38 or con-
cerns of the Commission; and

(5)(1) Any license or exemption appli-
cant with a project located at a new
dam or diversion who is seeking
PURPA benefits and who:

(A) Has filed an adverse environ-
mental effects (AEE) petition pursuant
to §292.211 of this chapter; and

(B) Has proposed measures to miti-
gate the adverse environmental effects
which the Commission, in its initial de-
termination on the AEE petition, stat-
ed the project will have.

(ii) This exception does not protect
any proposed mitigative measures that
the Commission finds are a pretext to
avoid the consequences of materially
amending the application or are out-
side the scope of mitigating the ad-
verse environmental effects.

(f) Definitions. (1) For the purposes of
this section, a material amendment to
plans of development proposed in an
application for a license or exemption
from licensing means any fundamental
and significant change, including but
not limited to:

(i) A change in the installed capacity,
or the number or location of any gener-
ating units of the proposed project if
the change would significantly modify
the flow regime associated with the
project;

(ii) A material change in the loca-
tion, size, or composition of the dam,
the location of the powerhouse, or the
size and elevation of the reservoir if
the change would:

(A) Enlarge, reduce, or relocate the
area of the body of water that would lie
between the farthest reach of the pro-
posed impoundment and the point of
discharge from the powerhouse; or
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(B) Cause adverse environmental im-
pacts not previously discussed in the
original application; or

(iii) A change in the number of dis-
crete units of development to be in-
cluded within the project boundary.

(2) For purposes of this section, a ma-
terial amendment to plans of develop-
ment proposed in an application for a
preliminary permit means a material
change in the location of the power-
house or the size and elevation of the
reservoir if the change would enlarge,
reduce, or relocate the area of the body
of water that would lie between the
farthest reach of the proposed im-
poundment and the point of discharge
from the powerhouse.

(3) For purposes of this section, a
change in the status of an applicant
means:

(i) The acquisition or loss of pref-
erence as a state or a municipality
under section 7(a) of the Federal Power
Act; or

(ii) The loss of priority as a per-
mittee under section 5 of the Federal
Power Act.

(4) For purposes of this section, a
change in the identity of an applicant
means a change that either singly, or
together with previous amendments,
causes a total substitution of all the
original applicants in a permit or a li-
cense application.

[Order 413, 50 FR 11680, Mar. 25, 1985, as
amended by Order 499, 53 FR 27002, July 18,
1988; Order 533, 56 FR 23149, May 20, 1991;
Order 2002, 68 FR 51115, Aug. 25, 2003]

§4.36 Competing applications: dead-
lines for filing; notices of intent;
comparisons of plans of develop-
ment.

The public notice of an initial pre-
liminary permit application or an ini-
tial development application shall pre-
scribe the deadline for filing protests
and motions to intervene in that pro-
ceeding (the prescribed intervention
deadline).

(a) Deadlines for filing applications in
competition with an initial preliminary
permit application. (1) Any preliminary
permit application or any development
application not filed pursuant to a no-
tice of intent must be submitted for fil-
ing in competition with an initial pre-
liminary permit application not later
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than the prescribed intervention dead-
line.

(2) Any preliminary permit applica-
tion filed pursuant to a notice of intent
must be submitted for filing in com-
petition with an initial preliminary
permit application not later than 30
days after the prescribed intervention
deadline.

(3) Any development application filed
pursuant to a notice of intent must be
submitted for filing in competition
with an initial preliminary permit ap-
plication not later than 120 days after
the prescribed intervention deadline.

(b) Deadlines for filing applications in
competition with an initial development
application. (1) Any development appli-
cation not filed pursuant to a notice of
intent must be submitted for filing in
competition with an initial develop-
ment application not later than the
prescribed intervention deadline.

(2) Any development application filed
pursuant to a notice of intent must be
submitted for filing in competition
with an initial development applica-
tion not later than 120 days after the
prescribed intervention deadline.

(3) If the Commission has accepted an
application for exemption of a project
from licensing and the application has
not yet been granted or denied, the ap-
plicant for exemption may submit a li-
cense application for the project if it is
a qualified license applicant. The pend-
ing application for exemption from li-
censing will be considered withdrawn
as of the date the Commission accepts
the license application for filing. If a
license application is accepted for fil-
ing under this provision, any qualified
license applicant may submit a com-
peting license application not later
than the prescribed intervention dead-
line set for the license application.

(4) Any preliminary permit applica-
tion must be submitted for filing in
competition with an initial develop-
ment application not later than the
deadlines prescribed in paragraphs
(a)(1) and (a)(2) for the submission of
preliminary permit applications filed
in competition with an initial prelimi-
nary permit application.

(c) Notices of intent. (1) Any notice of
intent to file an application in com-
petition with an initial preliminary
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permit or an initial development appli-
cation must be submitted for filing not
later than the prescribed intervention
deadline for the initial application.

(2) A notice of intent must include:

(i) The exact name, business address,
and telephone number of the prospec-
tive applicant; and

(ii) An unequivocal statement of in-
tent to submit a preliminary permit
application or a development applica-
tion (specify which type of applica-
tion).

(d) Requirements for competing applica-
tions. (1) Any competing application
must:

(i) Conform to all requirements for
filing an initial application; and

(ii) Include proof of service of a copy
of the competing application on the
person(s) designated in the public no-
tice of the initial application for serv-
ice of pleadings, documents, or commu-
nications concerning the initial appli-
cation.

(2) Comparisons of plans of develop-
ment. (i) After the deadline for filing
applications in competition against an
initial development application has ex-
pired, the Commission will notify each
license and exemption applicant of the
identity of the other applicants.

(ii) Not later than 14 days after the
Commission serves the notification de-
scribed in paragraph (d)(2)(i) of this
section, if a license or exemption appli-
cant has not already done so, it must
serve a copy of its application on each
of the other license and exemption ap-
plicants.

(iii) Not later than 60 days after the
Commission serves the notification de-
scribed in paragraph (d)(2)(i) of this
section, each license and exemption ap-
plicant must file with the Commission
a detailed and complete statement of
how its plans are as well or better
adapted than are the plans of each of
the other license and exemption appli-
cants to develop, conserve, and utilize
in the public interest the water re-
sources of the region. These statements
should be supported by any technical
analyses that the applicant deems ap-
propriate to support its proposed plans
of development.

[Order 413, 50 FR 11680, Mar. 25, 1985; 50 FR
23947, June 7, 1985]
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§4.37 Rules of preference among com-
peting applications.

Except as provided in §4.33(e), the
Commission will select among com-
peting applications on the following
bases:

(a) If an accepted application for a
preliminary permit and an accepted ap-
plication for a license propose project
works that would develop, conserve,
and utilize, in whole or in part, the
same water resources, and the appli-
cant for a license has demonstrated its
ability to carry out its plans, the Com-
mission will favor the license applicant
unless the permit applicant substan-
tiates in its filed application that its
plans are better adapted to develop,
conserve, and utilize in the public in-
terest the water resources of the re-
gion.

(b) If two or more applications for
preliminary permits or two or more ap-
plications for licenses (not including
applications for a new license under
section 15 of the Federal Power Act)
are filed by applicants for project
works that would develop, conserve,
and utilize, in whole or in part, the
same water resources, and if none of
the applicants is a preliminary per-
mittee whose application for license
was accepted for filing within the per-
mit period, the Commission will select
between or among the applicants on
the following bases:

(1) If both or neither of two appli-
cants are either a municipality or a
state, the Commission will favor the
applicant whose plans are better adapt-
ed to develop, conserve, and utilize in
the public interest the water resources
of the region, taking into consideration
the ability of each applicant to carry
out its plans.

(2) If both of two applicants are ei-
ther a municipality or a state, or nei-
ther of them is a municipality or a
state, and the plans of the applicants
are equally well adapted to develop,
conserve, and utilize in the public in-
terest the water resources of the re-
gion, taking into consideration the
ability of each applicant to carry out
its plans, the Commission will favor
the applicant with the earliest applica-
tion acceptance date.

(3) If one of two applicants is a mu-
nicipality or a state, and the other is
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not, and the plans of the municipality
or a state are at least as well adapted
to develop, conserve, and utilize in the
public interest the water resources of
the region, the Commission will favor
the municipality or state.

(4) If one of two applicant is a mu-
nicipality or a state, and the other is
not, and the plans of the applicant who
is not a municipality or a state are bet-
ter adapted to develop, conserve, and
utilize in the public interest the water
resources of the region, the Commis-
sion will inform the municipality or
state of the specific reasons why its
plans are not as well adapted and af-
ford a reasonable period of time for the
municipality or state to render its
plans at least as well adapted as the
other plans. If the plans of the munici-
pality or state are rendered at least as
well adapted within the time allowed,
the Commission will favor the munici-
pality or state. If the plans are not ren-
dered at least as well adapted within
the time allowed, the Commission will
favor the other applicant.

(c) If two or more applications for 1i-
censes are filed for project works which
would develop, conserve, and utilize, in
whole or in part, the same water re-
sources, and one of the applicants was
a preliminary permittee whose applica-
tion was accepted for filing within the
permit period (priority applicant), the
Commission will select between or
among the applicants on the following
bases:

(1) If the plans of the priority appli-
cant are at least as well adapted as the
plans of each other applicant to de-
velop, conserve, and utilize in the pub-
lic interest the water resources of the
region, taking into consideration the
ability of each applicant to carry out
its plans, the Commission will favor
the priority applicant.

(2) If the plans of an applicant who is
not a priority applicant are better
adapted than the plans of the priority
applicant to develop, conserve, and uti-
lize in the public interest the water re-
sources of the region, taking into con-
sideration the ability of each applicant
to carry out its plans, the Commission
will inform the priority applicant of
the specific reasons why its plans are
not as well adapted and afford a rea-
sonable period of time for the priority
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applicant to render its plans at least as
well adapted as the other plans. If the
plans of the priority applicant are ren-
dered at least as well adapted within
the time allowed, then the Commission
will favor the priority applicant. If the
plans of the priority applicant are not
rendered as well adapted within the
time allowed, the criteria specified in
paragraph (b) will govern.

(3) The criteria specified in para-
graph (b) will govern selection among
applicants other than the priority ap-
plicant.

(d) With respect to a project for
which an application for an exemption
from licensing has been accepted for
filing, the Commission will select
among competing applications on the
following bases:

(1) If an accepted application for a
preliminary permit and an accepted ap-
plication for exemption from licensing
propose to develop mutually exclusive
small hydroelectric power projects, the
Commission will favor the applicant
whose substantiated plans in the appli-
cation received by the Commission are
better adapted to develop, conserve,
and utilize in the public interest the
water resources of the region. If the
substantiated plans are equally well
adapted, the Commission will favor the
application for exemption from licens-
ing.

(2) If an application for a license and
an application for exemption from Ili-
censing, or two or more applications
for exemption from licensing are each
accepted for filing and each proposes to
develop a mutually exclusive project,
the Commission will favor the appli-
cant whose plans are better adapted to
develop, conserve, and utilize in the
public interest the water resources of
the region. If the plans are equally well
adapted, the Commission will favor the
applicant with the earliest application
acceptance date.

(e) A municipal applicant must pro-
vide evidence that the municipality is
competent under applicable state and
local laws to engage in the business of
developing, transmitting, utilizing, or
distributing power, or such applicant
will be considered a non-municipal ap-
plicant for the purpose of determining
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the disposition of competing applica-
tions.

[Order 413, 50 FR 11682, Mar. 25, 1985, as
amended by Order 2002, 68 FR 51117, Aug. 25,
2003]

§4.38 Consultation requirements.

(a) Requirement to consult. (1) Before
it files any application for an original
license or an exemption from licensing
that is described in paragraph (a)(4) of
this section, a potential applicant must
consult with the relevant Federal,
State, and interstate resource agen-
cies, including the National Marine
Fisheries Service, the United States
Fish and Wildlife Service, the National
Park Service, the United States Envi-
ronmental Protection Agency, the Fed-
eral agency administering any United
States lands or facilities utilized or oc-
cupied by the project, the appropriate
State fish and wildlife agencies, the ap-
propriate State water resource man-
agement agencies, the certifying agen-
cy under section 401(a)(1) of the Federal
Water Pollution Control Act (Clean
Water Act), 33 U.S.C. §1341(c)(1), and
any Indian tribe that may be affected
by the proposed project.

(2) Each requirement in this section
to contact or consult with resource
agencies or Indian tribes shall be con-
strued to require as well that the po-
tential applicant contact or consult
with members of the public.

(3) If a potential applicant for an
original license commences first stage
pre-filing consultation on or after July
23, 2005 it shall file a notification of in-
tent to file a license application pursu-
ant to §5.5 and a pre-application docu-
ment pursuant to the provisions of
§5.6.

(4) The Director of the Office of En-
ergy Projects will, upon request, pro-
vide a list of known appropriate Fed-
eral, state, and interstate resource
agencies, Indian tribes, and local, re-
gional, or national non-governmental
organizations likely to be interested in
any license application proceeding.

(56) An applicant for an exemption
from licensing or an applicant for a li-
cense seeking benefits under section
210 of the Public Utility Regulatory
Policies Act, as amended, for a project
that would be located at a new dam or
diversion must, in addition to meeting
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the requirements of this section, com-
ply with the consultation requirements
in §4.301.

(6) The pre-filing consultation re-
quirements of this section apply only
to an application for:

(i) Original license;

(ii) Exemption;

(iii) Amendment to an application for
original license or exemption that ma-
terially amends the proposed plans of
development as defined in §4.35(f)(1);

(iv) Amendment to an existing li-
cense that would increase the capacity
of the project as defined in §4.201(b); or

(v) Amendment to an existing license
that would not increase the capacity of
the project as defined in §4.201(b), but
that would involve:

(A) The construction of a new dam or
diversion in a location where there is
no existing dam or diversion;

(B) Any repair, modification, or re-
construction of an existing dam that
would result in a significant change in
the normal maximum surface area or
elevation of an existing impoundment;
or

(C) The addition of new water power
turbines other than to replace existing
turbines.

(7) Before it files a non-capacity re-
lated amendment as defined in
§4.201(c), an applicant must consult
with the resource agencies and Indian
tribes listed in paragraph (a)(1) of this
section to the extent that the proposed
amendment would affect the interests
of the agencies or tribes. When con-
sultation is necessary, the applicant
must, at a minimum, provide the re-
source agencies and Indian tribes with
copies of the draft application and
allow them at least 60 days to com-
ment on the proposed amendment. The
amendment as filed with the Commis-
sion must summarize the consultation
with the resource agencies and Indian
tribes on the proposed amendment,
propose reasonable protection, mitiga-
tion, or enhancement measures to re-
spond to impacts identified as being
caused by the proposed amendment,
and respond to any objections, rec-
ommendations, or conditions sub-
mitted by the agencies or Indian tribes.
Copies of all written correspondence
between the applicant, the agencies,
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and the tribes must be attached to the
application.

(8) This section does not apply to any
application for a mnew license, a
nonpower license, a subsequent license,
or surrender of a license subject to sec-
tions 14 and 15 of the Federal Power
Act.

(9) If a potential applicant has any
doubt as to whether a particular appli-
cation or amendment would be subject
to the pre-filing consultation require-
ments of this section or if a waiver of
the pre-filing requirements would be
appropriate, the applicant may file a
written request for clarification or
waiver with the Director, Office of En-
ergy Projects.

(b) First stage of consultation. (1) A po-
tential applicant for an original license
that commences pre-filing consultation
on or after July 23, 2005 must, at the
time it files its notification of intent
to seek a license pursuant to §5.5 of
this chapter and a pre-application doc-
ument pursuant to §5.6 of this chapter
and, at the same time, provide a copy
of the pre-application document to the
entities specified in §5.6(a) of this
chapter.

(2) A potential applicant for an origi-
nal license that commences pre-filing
consultation under this part prior to
July 23, 2005 or for an exemption must
promptly contact each of the appro-
priate resource agencies, affected In-
dian tribes, and members of the public
likely to be interested in the pro-
ceeding; provide them with a descrip-
tion of the proposed project and sup-
porting information; and confer with
them on project design, the impact of
the proposed project (including a de-
scription of any existing facilities,
their operation, and any proposed
changes), reasonable hydropower alter-
natives, and what studies the applicant
should conduct. The potential appli-
cant must provide to the resource
agencies, Indian tribes and the Com-
mission the following information:

(i) Detailed maps showing project
boundaries, if any, proper land descrip-
tions of the entire project area by
township, range, and section, as well as
by state, county, river, river mile, and
closest town, and also showing the spe-
cific location of all proposed project fa-
cilities, including roads, transmission
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lines, and any other appurtenant facili-
ties;

(ii) A general engineering design of
the proposed project, with a descrip-
tion of any proposed diversion of a
stream through a canal or penstock;

(iii) A summary of the proposed oper-
ational mode of the project;

(iv) Identification of the environment
to be affected, the significant resources
present, and the applicant’s proposed
environmental protection, mitigation,
and enhancement plans, to the extent
known at that time;

(v) Streamflow and water regime in-
formation, including drainage area,
natural flow periodicity, monthly flow
rates and durations, mean flow figures
illustrating the mean daily streamflow
curve for each month of the year at the
point of diversion or impoundment,
with location of the stream gauging
station, the method used to generate
the streamflow data provided, and cop-
ies of all records used to derive the
flow data used in the applicant’s engi-
neering calculations;

(vi) (A) A statement (with a copy to
the Commission) of whether or not the
applicant will seek benefits under sec-
tion 210 of PURPA by satisfying the re-
quirements for qualifying hydro-
electric small power production facili-
ties in §292.203 of this chapter;

(B) If benefits under section 210 of
PURPA are sought, a statement on
whether or not the applicant believes
diversion (as that term is defined in
§292.202(p) of this chapter) and a re-
quest for the agencies’ view on that be-
lief, if any;

(vii) Detailed descriptions of any pro-
posed studies and the proposed meth-
odologies to be employed; and

(viii) Any statement required by
§4.301(a) of this part.

(3) (i) A potential exemption appli-
cant and a potential applicant for an
original license that commences pre-
filing consultation;

(A) On or after July 23, 2005 pursuant
to part 5 of this chapter and receives
approval from the Commission to use
the license application procedures of
part 4 of this chapter; or

(B) Elects to commence pre-filing
consultation under part 4 of this chap-
ter prior to July 23, 2005; must:
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(I) Hold a joint meeting at a conven-
ient place and time, including an op-
portunity for a site visit, with all per-
tinent agencies, Indian tribes, and
members of the public to explain the
applicant’s proposal and its potential
environmental impact, to review the
information provided, and to discuss
the data to be obtained and studies to
be conducted by the potential appli-
cant as part of the consultation proc-
ess;

(2) Consult with the resource agen-
cies, Indian tribes and members of the
public on the scheduling and agenda of
the joint meeting; and

(3) No later than 15 days in advance
of the joint meeting, provide the Com-
mission with written notice of the time
and place of the meeting and a written
agenda of the issues to be discussed at
the meeting.

(ii) The joint meeting must be held
no earlier than 30 days, but no later
than 60 days, from, as applicable;

(A) The date of the Commission’s ap-
proval of the potential applicant’s re-
quest to use the license application
procedures of this part pursuant to the
provisions of part 5 of this chapter; or

(B) The date of the potential appli-
cant’s letter transmitting the informa-
tion required by paragraph (b)(2) of this
section, in the case of a potential ex-
emption applicant or a potential li-
cense applicant that commences pre-
filing consultation under this part
prior to July 23, 2005.

(4) Members of the public must be in-
formed of and invited to attend the
joint meeting held pursuant to para-
graph (b)(3) of this section by means of
the public notice provision published in
accordance with paragraph (g) of this
section. Members of the public attend-
ing the meeting are entitled to partici-
pate in the meeting and to express
their views regarding resource issues
that should be addressed in any appli-
cation for license or exemption that
may be filed by the potential appli-
cant. Attendance of the public at any
site visit held pursuant to paragraph
(b)(3) of this section will be at the dis-
cretion of the potential applicant. The
potential applicant must make either
audio recordings or written transcripts
of the joint meeting, and must prompt-
ly provide copies of these recordings or
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transcripts to the Commission and,
upon request, to any resource agency,
Indian tribe, or member of the public.

(5) Not later than 60 days after the
joint meeting held under paragraph
(b)(3) of this Section (unless extended
within this time period by a resource
agency, Indian tribe, or members of the
public for an additional 60 days by
sending written notice to the applicant
and the Director of the Office of En-
ergy Projects within the first 60 day
period, with an explanation of the basis
for the extension), each interested re-
source agency and Indian tribe must
provide a potential applicant with
written comments:

(i) Identifying its determination of
necessary studies to be performed or
the information to be provided by the
potential applicant;

(ii) Identifying the basis for its deter-
mination;

(iii) Discussing its understanding of
the resource issues and its goals and
objectives for these resources;

(iv) Explaining why each study meth-
odology recommended by it is more ap-
propriate than any other available
methodology alternatives, including
those identified by the potential appli-
cant pursuant to paragraph (b)(2)(vii)
of this section;

(v) Documenting that the use of each
study methodology recommended by it
is a generally accepted practice; and

(vi) Explaining how the studies and
information requested will be useful to
the agency, Indian tribe, or member of
the public in furthering its resource
goals and objectives that are affected
by the proposed project.

(6)(1) If a potential applicant and a
resource agency or Indian tribe dis-
agree as to any matter arising during
the first stage of consultation or as to
the need to conduct a study or gather
information referenced in paragraph
(c)(2) of this section, the potential ap-
plicant or resource agency or Indian
tribe may refer the dispute in writing
to the Director of the Office of Energy
Projects (Director) for resolution.

(ii) At the same time as the request
for dispute resolution is submitted to
the Director, the entity referring the
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dispute must serve a copy of its writ-
ten request for resolution on the dis-
agreeing party and any affected re-
source agency or Indian tribe, which
may submit to the Director a written
response to the referral within 15 days
of the referral’s submittal to the Direc-
tor.

(iii) Written referrals to the Director
and written responses thereto pursuant
to paragraphs (b)(6)(i) or (b)(6)(ii) of
this section must be filed with the
Commission in accordance with the
Commission’s Rules of Practice and
Procedure, and must indicate that they
are for the attention of the Director
pursuant to §4.38(b)(6).

(iv) The Director will resolve the dis-
putes by letter provided to the poten-
tial applicant and all affected resource
agencies and Indian tribes.

(v) If a potential applicant does not
refer a dispute regarding a request for
a potential applicant to obtain infor-
mation or conduct studies (other than
a dispute regarding the information
specified in paragraph (b)(2) of this sec-
tion), or a study to the Director under
paragraph (b)(6) of this section, or if a
potential applicant disagrees with the
Director’s resolution of a dispute re-
garding a request for information
(other than a dispute regarding the in-
formation specified in paragraph (b)(2)
of this section) or a study, and if the
potential applicant does not provide
the requested information or conduct
the requested study, the potential ap-
plicant must fully explain the basis for
its disagreement in its application.

(vi) Filing and acceptance of an ap-
plication will not be delayed, and an
application will not be considered defi-
cient or patently deficient pursuant to
§4.32(e)(1) or (e)(2) of this part, merely
because the application does not in-
clude a particular study or particular
information if the Director had pre-
viously found, under paragraph
(b)(6)(iv) of this section, that each
study or information is unreasonable
or unnecessary for an informed deci-
sion by the Commission on the merits
of the application or use of the study
methodology requested is not a gen-
erally accepted practice.

(7) The first stage of consultation
ends when all participating agencies
and Indian tribes provide the written
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comments required under paragraph
(b)(6) of this section or 60 days after
the joint meeting held under paragraph
(b)(3) of this section, whichever occurs
first, unless a resource agency or In-
dian tribe timely notifies the applicant
and the Director of Energy Projects of
its need for more time to provide writ-
ten comments under paragraph (b)(5) of
this section, in which case the first
stage of consultation ends when all
participating agencies and Indian
tribes provide the written comments
required under paragraph (b)(5) of this
section or 120 days after the joint
meeting held under paragraph (b)(5) of
this section, whichever occurs first.

(c) Second stage of consultation. (1) Un-
less determined to be unnecessary by
the Director pursuant to paragraph
(b)(6) of this section, a potential appli-
cant must diligently conduct all rea-
sonable studies and obtain all reason-
able information requested by resource
agencies and Indian tribes under para-
graph (b) of this section that are nec-
essary for the Commission to make an
informed decision regarding the merits
of the application. These studies must
be completed and the information ob-
tained:

(i) Prior to filing the application, if
the results:

(A) Would influence the financial
(e.g., instream flow study) or technical
feasibility of the project (e.g., study of
potential mass soil movement); or

(B) Are needed to determine the de-
sign or location of project features,
reasonable alternatives to the project,
the impact of the project on important
natural or cultural resources (e.g., re-
source surveys), or suitable mitigation
or enhancement measures, or to mini-
mize impact on significant resources
(e.g., wild and scenic river, anadromous
fish, endangered species, caribou mi-
gration routes);

(ii) After filing the application but
before issuance of a license or exemp-
tion, if the applicant otherwise com-
plied with the provisions of paragraph
(b)(2) of this section and the study or
information gathering would take
longer to conduct and evaluate than
the time between the conclusion of the
first stage of consultation and the expi-
ration of the applicant’s preliminary
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permit or the application filing dead-
line set by the Commission;

(iii) After a new license or exemption
is issued, if the studies can be con-
ducted or the information obtained
only after construction or operation of
proposed facilities, would determine
the success of protection, mitigation,
or enhancement measures (e.g., post-
construction monitoring studies), or
would be used to refine project oper-
ation or modify project facilities.

(2) If, after the end of the first stage
of consultation as defined in paragraph
(b)(7) of this section, a resource agency
or Indian tribe requests that the poten-
tial applicant conduct a study or gath-
er information not previously identi-
fied and specifies the basis and rea-
soning for its request, under para-
graphs (b)(56) (i)—(vi) of this section, the
potential applicant must promptly ini-
tiate the study or gather the informa-
tion, unless the study or information is
unreasonable or unnecessary for an in-
formed decision by the Commission on
the merits of the application or use of
the methodology requested by a re-
source agency or Indian tribe for con-
ducting the study is not a generally ac-
cepted practice. The applicant may
refer any such request to the Director
of the Office of Energy Projects for dis-
pute resolution under the procedures
set forth in paragraph (b)(6) of this sec-
tion and need not conduct prior to fil-
ing any study determined by the Direc-
tor to be unreasonable or unnecessary
or to employ a methodology that is not
generally accepted.

(3)(i) The results of studies and infor-
mation-gathering referenced in para-
graphs (¢)(1)(ii) and (c)(2) of this sec-
tion will be treated as additional infor-
mation; and

(ii) Filing and acceptance of an appli-
cation will not be delayed and an appli-
cation will not be considered deficient
or patently deficient pursuant to §4.32
(e)(1) or (e)(2) merely because the study
or information gathering is not com-
plete before the application is filed.

(4) A potential applicant must pro-
vide each resource agency and Indian
tribe with:

(i) A copy of its draft application
that:
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(A) Indicates the type of application
the potential applicant expects to file
with the Commission; and

(B) Responds to any comments and
recommendations made by any re-
source agency and Indian tribe either
during the first stage of consultation
or under paragraph (c)(2) of this sec-
tion;

(ii) The results of all studies and in-
formation-gathering either requested
by that resource agency or Indian tribe
in the first stage of consultation (or
under paragraph (c)(2) of this section if
available) or which pertain to re-
sources of interest to that resource
agency or Indian tribe and which were
identified by the potential applicant
pursuant to paragraph (b)(2)(vii) of this
section, including a discussion of the
results and any proposed protection,
mitigation, or enhancement measures;
and

(iii) A written request for review and
comment.

(5) A resource agency or Indian tribe
will have 90 days from the date of the
potential applicant’s letter transmit-
ting the paragraph (c)(4) information
to it to provide written comments on
the information submitted by a poten-
tial applicant under paragraph (c)(4) of
this section.

(6) If the written comments provided
under paragraph (c)(5) of this section
indicate that a resource agency or In-
dian tribe has a substantive disagree-
ment with a potential applicant’s con-
clusions regarding resource impacts or
its proposed protection, mitigation, or
enhancement measures, the potential
applicant will:

(i) Hold a joint meeting with the dis-
agreeing resource agency or Indian
tribe and other agencies with similar
or related areas of interest, expertise,
or responsibility not later than 60 days
from the date of the written comments
of the disagreeing agency or Indian
tribe to discuss and to attempt to
reach agreement on its plan for envi-
ronmental protection, mitigation, or
enhancement measures;

(ii) Consult with the disagreeing
agency or Indian tribe and other agen-
cies with similar or related areas of in-
terest, expertise, or responsibility on
the scheduling of the joint meeting;
and
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(iii) At least 15 days in advance of the
meeting, provide the Commission with
written notice of the time and place of
the meeting and a written agenda of
the issues to be discussed at the meet-
ing.

(7) The potential applicant and any
disagreeing resource agency or Indian
tribe may conclude a joint meeting
with a document embodying any agree-
ment among them regarding environ-
mental protection, mitigation, or en-
hancement measures and any issues
that are unresolved.

(8) The potential applicant must de-
scribe all disagreements with a re-
source agency or Indian tribe on tech-
nical or environmental protection,
mitigation, or enhancement measures
in its application, including an expla-
nation of the basis for the applicant’s
disagreement with the resource agency
or Indian tribe, and must include in its
application any document developed
pursuant to paragraph (c¢)(7) of this sec-
tion.

(9) A potential applicant may file an
application with the Commission if:

(i) It has complied with paragraph
(c)(4) of this section and no resource
agency or Indian tribe has responded
with substantive disagreements by the
deadline specified in paragraph (c)(5) of
this section; or

(ii) It has complied with paragraph
(c)(6) of this section and a resource
agency or Indian tribe has responded
with substantive disagreements.

(10) The second stage of consultation
ends:

(i) Ninety days after the submittal of
information pursuant to paragraph
(c)(4) of this section in cases where no
resource agency or Indian tribe has re-
sponded with substantive disagree-
ments; or

(ii) At the conclusion of the last joint
meeting held pursuant to paragraph
(c)(6) of this section in cases where a
resource agency or Indian tribe has re-
sponded with substantive disagree-
ments.

(d) Third stage of consultation. (1) The
third stage of consultation is initiated
by the filing of an application for a li-
cense or exemption, accompanied by a
transmittal letter certifying that at
the same time copies of the application
are being mailed to the resource agen-
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cies, Indian tribes, other government
offices, and consulted members of the
public specified in paragraph (d)(2) of
this section.

(2) As soon as an applicant files such
application documents with the Com-
mission, or promptly after receipt in
the case of documents described in
paragraph (d)(2)(iii) of this section, as
the Commission may direct the appli-
cant must serve on every resource
agency, Indian tribes, and member of
the public consulted, and on other gov-
ernment offices copies of:

(i) Its application for a license or an
exemption from licensing;

(ii) Any deficiency correction, revi-
sion, supplement, response to addi-
tional information request, or amend-
ment to the application; and

(iii) Any written correspondence
from the Commission requesting the
correction of deficiencies or the sub-
mittal of additional information.

(e) Waiver of compliance with consulta-
tion requirements. (1) If a resource agen-
cy or Indian tribe waives in writing
compliance with any requirement of
this section, a potential applicant does
not have to comply with that require-
ment as to that agency or tribe.

(2) If a resource agency or Indian
tribe fails to timely comply with a pro-
vision regarding a requirement of this
section, a potential applicant may pro-
ceed to the next sequential require-
ment of this section without waiting
for the resource agency or Indian tribe
to comply.

(3) The failure of a resource agency
or Indian tribe to timely comply with a
provision regarding a requirement of
this section does not preclude its par-
ticipation in subsequent stages of the
consultation process.

(4) Following October 23, 2003, a po-
tential license applicant engaged in
pre-filing consultation under part 4
may during first stage consultation re-
quest to incorporate into pre-filing
consultation any element of the inte-
grated license application process pro-
vided for in part 5 of this chapter. Any
such request must be accompanied by
a:

(i) Specific description of how the
element of the part 5 license applica-
tion would fit into the pre-filing con-
sultation process under this part; and
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(ii) Demonstration that the potential
license applicant has made every rea-
sonable effort to contact all resource
agencies, Indian tribes, non-govern-
mental organizations, and others af-
fected by the applicant’s proposal, and
that a consensus exists in favor of in-
corporating the specific element of the
part 5 process into the pre-filing con-
sultation under this part.

(f) Application requirements docu-
menting consultation and any disagree-
ments with resource agencies. An appli-
cant must show in Exhibit E of its ap-
plication that it has met the require-
ments of paragraphs (b) through (d)
and paragraphs (g) and (h) of this sec-
tion, and must include a summary of
the consultation process and:

(1) Any resource agency’s or Indian
tribe’s letters containing comments,
recommendations, and proposed terms
and conditions;

(2) Any letters from the public con-
taining comments and recommenda-
tions;

(3) Notice of any remaining disagree-
ment with a resource agency or Indian
tribe on:

(i) The need for a study or the man-
ner in which a study should be con-
ducted and the applicant’s reasons for
disagreement, and

(ii) Information on any environ-
mental protection, mitigation, or en-
hancement measure, including the
basis for the applicant’s disagreement
with the resource agency or Indian
tribe;

(4) Evidence of any waivers under
paragraph (e) of this section;

() Evidence of all attempts to con-
sult with a resource agency or Indian
tribe, copies of related documents
showing the attempts, and documents
showing the conclusion of the second
stage of consultation;

(6) An explanation of how and why
the project would, would not, or should
not, comply with any relevant com-
prehensive plan as defined in §2.19 of
this chapter and a description of any
relevant resource agency or Indian
tribe determination regarding the con-
sistency of the project with any such
comprehensive plan;

(7) A description of how the appli-
cant’s proposal addresses the signifi-
cant resource issues raised at the joint
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meeting held pursuant to paragraph
(b)(3) of this section; and

(8) A list containing the name and
address of every federal, state, and
interstate resource agency and Indian
tribe with which the applicant con-
sulted pursuant to paragraph (a)(1) of
this section.

(g) Public participation. (1) At least 14
days in advance of the joint meeting
held pursuant to paragraph (b)(3) of
this section, the potential applicant
must publish notice, at least once, of
the purpose, location, and timing of
the joint meeting, in a daily or weekly
newspaper published in each county in
which the proposed project or any part
thereof is situated. The notice shall in-
clude a summary of the major issues to
be discussed at the joint meeting.

(2)i) A potential applicant must
make available to the public for in-
spection and reproduction the informa-
tion specified in paragraph (b)(2) of this
section from the date on which the no-
tice required by paragraph (g)(1) of this
section is first published until a final
order is issued on any license applica-
tion.

(ii) The provisions of §4.32(b) will
govern the form and manner in which
the information is to be made available
for public inspection and reproduction.

(iii) A potential applicant must make
available to the public for inspection
at the joint meeting required by para-
graph (b)(3) of this section at least two
copies of the information specified in
paragraph (b)(2) of this section.

(h) Critical Energy Infrastructure Infor-
mation. If this section requires an ap-
plicant to reveal Critical Energy Infra-
structure Information (CEII), as de-
fined by §388.113(c) of this chapter, to
any person, the applicant shall follow
the procedures set out in §4.32(k).

[Order 533, 56 FR 23153, May 20, 1991, as
amended at 56 FR 61155, Dec. 2, 1991; Order
2002, 68 FR 51117, Aug. 25, 2003; Order 643, 68
FR 52094, Sept. 2, 2003; 68 FR 61742, Oct. 30,
2003]

§4.39 Specifications and
drawings.

for maps

All required maps and drawings must
conform to the following specifica-
tions, except as otherwise prescribed in
this chapter:
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(a) Bach original map or drawing
must consist of a print on silver or
gelatin 3bmm microfilm mounted on
Type D (3¥4” by 73%”) aperture cards.
Full-sized prints of maps and drawings
must be on sheets no smaller than 24
by 36 inches and no larger than 28 by 40
inches. A space five inches high by
seven inches wide must be provided in
the lower right hand corner of each
sheet. The upper half of this space
must bear the title, numerical and
graphical scale, and other pertinent in-
formation concerning the map or draw-
ing. The lower half of the space must
be left clear. Exhibit G drawings must
be stamped by a registered land sur-
veyor. If the drawing size specified in
this paragraph limits the scale of
structural drawings (exhibit F draw-
ings) described in paragraph (c) of this
section, a smaller scale may be used for
those drawings. Potential applicants or
licensees may be required to file maps
or drawings in electronic format as di-
rected by the Commission.

(b) Each map must have a scale in
full-sized prints no smaller than one
inch equals 0.5 miles for transmission
lines, roads, and similar linear features
and no smaller than one inch equals
1,000 feet for other project features, in-
cluding the project boundary. Where
maps at this scale do not show suffi-
cient detail, large scale maps may be
required.

(1) True and magnetic meridians;

(2) State, county, and town lines; and

(3) Boundaries of public lands and
reservations of the United States [see
16 U.S.C. 796 (1) and (2)], if any. If a
public land survey is available, the
maps must show all lines of that sur-
vey crossing the project area and all of-
ficial subdivisions of sections for the
public lands and reservations, includ-
ing lots and irregular tracts, as des-
ignated on the official plats of survey
that may be obtained from the Bureau
of Land Management, Washington, DC,
or examined in the local land survey
office; to the extent that a public land
survey is not available for public lands
and reservations of the United States,
the maps must show the protractions
of townships and section lines, which,
if possible, must be those recognized by
the Federal agency administering
those lands.

§4.40

(¢c) Drawings depicting details of
project structures must have a scale in
full-sized prints no smaller than:

(1) One inch equals 50 feet for plans,
elevations, and profiles; and

(2) One inch equals 10 feet for sec-
tions.

(d) BEach map or drawing must be
drawn and lettered to be legible when
it is reduced to a print that is 11 inches
on its shorter side. Following notifica-
tion to the applicant that the applica-
tion has been accepted for filing [see
§4.31(c)], prints reduced to that size
must be bound in each copy of the ap-
plication which is required to be sub-
mitted to the Commission or provided
to any person, agency, or other entity.

(e) The maps and drawings showing
project location information and de-
tails of project structures must be filed
in accordance with the Commission’s
instructions on submission of Critical
Energy Infrastructure Information in
§§388.112 and 388.113 of subchapter X of
this chapter.

[Order 54, 44 FR 61334, Oct. 25, 1979. Redesig-
nated by Order 413, 50 FR 11678, Mar. 25, 1985;
Order 2002, 68 FR 51119, Aug. 25, 2003; 68 FR
61742, Oct. 30, 2003]

Subpart E—Application for License

for Maijor Unconstructed
Project and Major Modified
Project

§4.40 Applicability.

(a) Applicability. The provisions of
this subpart apply to any application
for an initial license for a major
unconstructed project that would have
a total installed capacity of more than
5 megawatts, and any application for
an initial or new license for a major
modified project with a total installed
capacity more than 5 megawatts. An
applicant for license for any major
unconstructed or major modified water
power project that would have a total
installed generating capacity of 5
megawatts or less must submit appli-
cation under subpart G (§§4.60 and 4.61).

(b) Guidance from Commission staff. A
prospective applicant for a license for a
major unconstructed project or major
modified project may seek advice from
the Commission’s Office of Energy
Projects regarding the applicability of

101



§4.41

this subpart to its project [see §4.32(h)],
including the determinations whether
any proposed repair, modification or
reconstruction of an existing dam
would result in a significant change in
the normal maximum surface elevation
of an existing impoundment, or wheth-
er any proposed change in existing
project works or operation would re-
sult in a significant environmental im-
pact.

[Order 184, 46 FR 55936, Nov. 13, 1981, as
amended by Order 413, 50 FR 11683, Mar. 25,
1985; Order 499, 53 FR 27002, July 18, 1988;
Order 2002, 68 FR 51119, Aug. 25, 2003]

§4.41 Contents of application.

Any application under this subpart
must contain the following informa-
tion in the form prescribed:

(a) Initial statement.

BEFORE THE FEDERAL ENERGY REGULATORY
COMMISSION

Application for License for Major
Unconstructed Project or Major Modified
Project

(1) [Name of applicant] applies to the Fed-
eral Energy Regulatory Commission for a [li-
cense or new license, as appropriate] for the
[name of project] water power project, as de-
scribed in the attached exhibits. [Specify
any previous FERC project number designa-
tion.]

(2) The location of the proposed project is:

State or territory:

County:

Township or nearby town:
Stream or other body of water:

(3) The exact name, business address, and

telephone number of the applicant are:

(4) The applicant is a (citizen of the United
States, association of citizens of the United
States, domestic corporation, municipality,
or State, as appropriate) and (is/is not)
claiming preference under section 7(a) of the
Federal Power Act. See 16 U.S.C. 796.

(5)(i) The statutory or regulatory require-
ments of the state(s) in which the project
would be located and that affect the project
as proposed with respect to bed and banks
and to the appropriation, diversion, and use
of water for power purposes, and with respect
to the right to engage in the business of de-
veloping, transmitting, and distributing
power and in any other business necessary to
accomplish the purposes of the license under
the Federal Power Act, are: [provide citation
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and brief identification of the nature of each
requirement; if the applicant is a munici-
pality, the applicant must submit copies of
applicable state or local laws or a municipal
charter or, if such laws or documents are not
clear, any other appropriate legal authority,
evidencing that the municipality is com-
petent under such laws to engage in the busi-
ness of developing, transmitting, utilizing,
or distributing power.]

(ii) The steps which the applicant has
taken, or plans to take, to comply with each
of the laws cited above are: [provide brief de-
scription for each requirement]

(b) Exhibit A is a description of the
project. If the project includes more
than one dam with associated facili-
ties, each dam and the associated com-
ponent parts must be described to-
gether as a discrete development. The
description for each development must
contain:

(1) The physical composition, dimen-
sions, and general configuration of any
dams, spillways, penstocks,
powerhouses, tailraces or other struc-
tures proposed to be included as part of
the project;

(2) The normal maximum water sur-
face area and normal maximum water
surface elevation (mean sea level),
gross storage capacity of any impound-
ments to be included as part of the
project;

(3) The number, type and rated ca-
pacity of any proposed turbines or gen-
erators to be included as part of the
project;

(4) The number, length, voltage and
interconnections of any primary trans-
mission lines proposed to be included a
part of the project [See 16 U.S.C.
796(11)];

(5) The description of any additional
mechanical, electrical, and trans-
mission equipment appurtenant to the
project; and

(6) All lands of the United States, in-
cluding lands patented subject to the
provisions of section 24 of the Act, 16
U.S.C. 818, that are enclosed within the
project boundary described under para-
graph (h) of this section (Exhibit G),
identified and tabulated by legal sub-
divisions of a public land survey, by
the best available legal description.
The tabulation must show the total
acreage of the lands of the United
States within the project boundary.
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(c) Exhibit B is a statement of project
operation and resource utilization. If
the project includes more than one
dam with associated facilities, the in-
formation must be provided separately
for each discrete development. The ex-
hibit must contain:

(1) A description of each alternative
site considered in selecting of the pro-
posed site;

(2) A description of any alternative
facility designs, processes, and oper-
ations that were considered.

(3) A statement as to whether oper-
ation of the power plant will be manual
or automatic, an estimate of the an-
nual plant factor, and a statement of
how the project will be operated during
adverse, mean, and high water years;

(4) An estimate of the dependable ca-
pacity and average annual energy pro-
duction in kilowatt-hours (or mechan-
ical equivalent), supported by the fol-
lowing data:

(i) The minimum, mean, and max-
imum recorded flows in cubic feet per
second of the stream or other body of
water at the powerplant intake or
point of diversion, with a specification
of any adjustment made for evapo-
ration, leakage minimum flow releases
(including duration of releases) or
other reductions in available flow;
monthly flow duration curves indi-
cating the period of record and the
gauging stations used in deriving the
curves; and a specification of the crit-
ical streamflow used to determine the
dependable capacity;

(ii) An area-capacity curve showing
the gross storage capacity and usable
storage capacity of the impoundment,
with a rule curve showing the proposed
operation of the impoundment and how
the usable storage capacity is to be uti-
lized;

(iii) The estimated minimum and
maximum hydraulic capacity of the
powerplant in terms of flow and effi-
ciency (cubic feet per second at one-
half, full and best gate), and the cor-
responding generator output in kilo-
watts;

(iv) A tailwater rating curve; and

(v) A curve showing powerplant capa-
bility versus head and specifying max-
imum, normal, and minimum heads;

(6) A statement of system and re-
gional power needs and the manner in
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which the power generated at the
project is to be utilized, including the
amount of power to be used on-site, if
any, supported by the following data:

(i) Load curves and tabular data, if
appropriate;

(ii) Details of conservation and rate
design programs and their historic and
projected impacts on system loads; and

(iii) The amount of power to be sold
and the identity of proposed pur-
chaser(s); and

(6) A statement of the applicant’s
plans for future development of the
project or of any other existing or pro-
posed water power project on the af-
fected stream or other body of water,
indicating the approximate location
and estimated installed capacity of the
proposed developments.

(d) Exhibit C is a proposed construc-
tion schedule for the project. The infor-
mation required may be supplemented
with a bar chart. The construction
schedule must contain:

(1) The proposed commencement and
completion dates of any new construc-
tion, modification, or repair of major
project works;

(2) The proposed commencement date
of first commercial operation of each
new major facility and generating unit;
and

(3) If any portion of the proposed
project consists of previously con-
structed, unlicensed water power struc-
tures or facilities, a chronology of
original completion dates of those
structures or facilities specifying dates
(approximate dates must be identified
as such) of:

(i) Commencement and completion of
construction or installation;

(ii) Commencement of first commer-
cial operation; and

(iii) Any additions or modifications
other than routine maintenance.

(e) Exhibit D is a statement of project
costs and financing. The exhibit must
contain:

(1) A statement of estimated costs of
any new construction, modification, or
repair, including:

(i) The cost of any land or water
rights necessary to the development;

(ii) The total cost of all major
project works;
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(iii) Indirect construction costs such
as costs of construction equipment,
camps, and commissaries;

(iv) Interest during construction; and

(v) Overhead, construction, legal ex-
penses, and contingencies;

(2) If any portion of the proposed
project consists of previously con-
structed, unlicensed water power struc-
tures or facilities, a statement of the
original cost of those structures or fa-
cilities specifying for each, to the ex-
tent possible, the actual or approxi-
mate total costs (approximate costs
must be identified as such) of:

(i) Any land or water rights nec-
essary to the existing project works;

(ii) All major project works; and

(iii) Any additions or modifications
other than routine maintenance;

(3) If the applicant is a licensee ap-
plying for a new license, and is not a
municipality or a state, an estimate of
the amount which would be payable if
the project were to be taken over pur-
suant to section 14 of the Federal
Power Act, 16 U.S.C. 807, upon expira-
tion of the license in effect including:

(i) Fair value;

(ii) Net investment; and

(iii) Severance damages;

(4) A statement of the estimated av-
erage annual cost of the total project
as proposed, specifying any projected
changes in the costs (life-cycle costs)
over the estimated financing or licens-
ing period if the applicant takes such
changes into account, including:

(i) Cost of capital (equity and debt);

(i1) Local, state, and Federal taxes;

(iii) Depreciation or amortization,

(iv) Operation and maintenance ex-
penses, including interim replace-
ments, insurance, administrative and
general expenses, and contingencies;
and

(v) The estimated capital cost and es-
timated annual operation and mainte-
nance expense of each proposed envi-
ronmental measure;

(5) A statement of the estimated an-
nual value of project power based on a
showing of the contract price for sale
of power or the estimated average an-
nual cost of obtaining an equivalent
amount of power (capacity and energy)
from the lowest cost alternative source
of power, specifying any projected
changes in the costs (life-cycle costs)
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of power from that source over the es-
timated financing or licensing period if
the applicant takes such changes into
account;

(6) A statement describing other elec-
tric energy alternatives, such as gas,
oil, coal and nuclear-fueled power-
plants and other conventional and
pumped storage hydroelectric plants;

(7T) A statement and evaluation of the
consequences of denial of the license
application and a brief perspective of
what future use would be made of the
proposed site if the proposed project
were not constructed;

(8) A statement specifying the
sources and extent of financing and an-
nual revenues available to the appli-
cant to meet the costs identified in
paragraphs (e) (1) and (4) of this sec-
tion;

(9) An estimate of the cost to develop
the license application; and

(10) The on-peak and off-peak values
of project power, and the basis for esti-
mating the values, for projects which
are proposed to operate in a mode
other than run-of-river.

(f) Exhibit E is an Environmental Re-
port. Information provided in the re-
port must be organized and referenced
according to the itemized subpara-
graphs below. See §4.38 for consultation
requirements. The Environmental Re-
port must contain the following infor-
mation, commensurate with the scope of
the project:

(1) General description of the locale.
The applicant must provide a general
description of the environment of the
proposed project area and its imme-
diate vicinity. The description must in-
clude location and general information
helpful to an understanding of the en-
vironmental setting.

(2) Report on water use and quality.
The report must discuss water quality
and flows and contain baseline data
sufficient to determine the normal and
seasonal variability, the impacts ex-
pected during construction and oper-
ation, and any mitigative, enhance-
ment, and protective measures pro-
posed by the applicant. The report
must be prepared in consultation with
the state and Federal agencies with re-
sponsibility for management of water
quality and quantity in the affected

104



Federal Energy Regulatory Commission

stream or other body of water. The re-
port must include:

(i) A description of existing instream
flow uses of streams in the project area
that would be affected by construction
and operation; estimated quantities of
water discharged from the proposed
project for power production; and any
existing and proposed uses of project
waters for irrigation, domestic water
supply, industrial and other purposes;

(ii) A description of the seasonal var-
iation of existing water quality for any
stream, lake, or reservoir that would
be affected by the proposed project, in-
cluding (as appropriate) measurements
of: significant ions, chlorophyll a, nu-
trients, specific conductance, pH, total
dissolved solids, total alkalinity, total
hardness, dissolved oxygen, bacteria,
temperature, suspended sediments, tur-
bidity and vertical illumination;

(iii) A description of any existing
lake or reservoir and any of the pro-
posed project reservoirs including sur-
face area, volume, maximum depth,
mean depth, flushing rate, shoreline
length, substrate classification, and
gradient for streams directly affected
by the proposed project;

(iv) A quantification of the antici-
pated impacts of the proposed con-
struction and operation of project fa-
cilities on water quality and down-
stream flows, such as temperature, tur-
bidity and nutrients;

(v) A description of measures rec-
ommended by Federal and state agen-
cies and the applicant for the purpose
of protecting or improving water qual-
ity and stream flows during project
construction and operation; an expla-
nation of why the applicant has re-
jected any measures recommended by
an agency; and a description of the ap-
plicant’s alternative measures to pro-
tect or improve water quality stream
flow;

(vi) A description of groundwater in
the vicinity of the proposed project, in-
cluding water table and artesian condi-
tions, the hydraulic gradient, the de-
gree to which groundwater and surface
water are hydraulically connected,
aquifers and their use as water supply,
and the location of springs, wells, arte-
sian flows and disappearing streams; a
description of anticipated impacts on
groundwater and measures proposed by
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the applicant and others for the miti-
gation of impacts on groundwater; and

(3) Report on fish, wildlife, and botan-
ical resources. The applicant must pro-
vide a report that describes the fish,
wildlife, and botanical resources in the
vicinity of the proposed project; ex-
pected impacts of the project on these
resources; and mitigation, enhance-
ment, or protection measures proposed
by the applicant. The report must be
prepared in consultation with the state
agency or agencies with responsibility
for these resources, the U.S. Fish and
Wildlife Service, the National Marine
Fisheries Service ((if the proposed
project may affect anadromous, estua-
rine, or marine fish resources), and any
state or Federal agency with manage-
rial authority over any part of the pro-
posed project lands. The report must
contain:

(i) A description of existing fish,
wildlife, and plant communities of the
proposed project area and its vicinity,
including any downstream areas that
may be affected by the proposed
project and the area within the trans-
mission line corridor or right-of-way. A
map of vegetation types should be in-
cluded in the description. For species
considered important because of their
commercial or recreational value, the
information provided should include
temporal and spatial distributions and
densities of such species. Any fish,
wildlife, or plant species proposed or
listed as threatened or endangered by
the U.S. Fish and Wildlife Service or
National Marine Fisheries Service [see
50 CFR 17.11 and 17.12] must be identi-
fied;

(ii) A description of the anticipated
impacts on fish, wildlife and botanical
resources of the proposed construction
and operation of project facilities, in-
cluding possible changes in size, dis-
tribution, and reproduction of essential
population of these resources and any
impacts on human utilization of these
resources;

(iii) A description of any measures or
facilities recommended by state or
Federal agencies for the mitigation of
impacts on fish, wildlife, and botanical
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resources, or for the protection or en-
hancement of these resources, the im-
pact on threatened or endangered spe-
cies, and an explanation of why the ap-
plicant has determined any measures
or facilities recommended by an agen-
cy are inappropriate as well as a de-
scription of alternative measures pro-
posed by applicant to protect fish,
wildlife and botanical resources; and

(iv) The following materials and in-
formation regarding any mitigation
measures or facilities, identified under
clause (iii), proposed for implementa-
tion or construction:

(A) Functional design drawings;

(B) A description of proposed oper-
ation and maintenance procedures for
any proposed measures or facilities;

(C) An implementation, construction
and operation schedule for any pro-
posed measures or facilities;

(D) An estimate of the costs of con-
struction, operation, and maintenance
of any proposed facilities or implemen-
tation of any measures;

(E) A statement of the sources and
amount of financing for mitigation
measures or facilities; and

(F) A map or drawing showing, by the
use of shading, crosshatching or other
symbols, the identity and location of
any proposed measures or facilities.

(4) Report on historic and archae-
ological resources. The applicant must
provide a report that discusses any his-
torical and archaeological resources in
the proposed project area, the impact
of the proposed project on those re-
sources and the avoidance, mitigation,
and protection measures proposed by
the applicant. The report must be pre-
pared in consultation with the State
Historic Preservation Officer (SHPO)
and the National Park Service of the
U.S. Department of Interior. The re-
port must contain:

(i) A description of any discovery
measures, such as surveys, inventories,
and limited subsurface testing work,
recommended by the specified state
and Federal agencies for the purpose of
locating, identifying, and assessing the
significance of historic and archae-
ological resources that would be af-
fected by construction and operation of
the proposed project, together with a
statement of the applicant’s position
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regarding the acceptability of the rec-
ommendations;

(ii) The results of surveys, inven-
tories, and subsurface testing work rec-
ommended by the state and Federal
agencies listed above, together with an
explanation by the applicant of any
variations from the survey, inventory,
or testing procedures recommended;

(iii) An identification (without pro-
viding specific site or property loca-
tions) of any historic or archaeological
site in the proposed project area, with
particular emphasis on sites or prop-
erties either listed in, or recommended
by the SHPO for inclusion in, the Na-
tional Register of Historic Places that
would be affected by the construction
of the proposed project;

(iv) A description of the likely direct
and indirect impacts of proposed
project construction or operation on
sites or properties either listed in, or
recommended as eligible for, the Na-
tional Register of Historic Places;

(v) A management plan for the avoid-
ance of, or mitigation of, impacts on
historic or archaeological sites and re-
sources based upon the recommenda-
tions of the state and Federal agencies
listed above and containing the appli-
cant’s explanation of variations from
those recommendations; and

(vi) The following materials and in-
formation regarding the mitigation
measures described under paragraph
(£)(4)(v) of this section:

(A) A schedule for implementing the
mitigation proposals;

(B) An estimate of the cost of the
measures; and

(C) A statement of the sources and
extent of financing.

(vii) The applicant must provide five
copies (rather than the eight copies re-
quired under §4.32(b)(1) of the Commis-
sion’s regulations) of any survey, in-
ventory, or subsurface testing reports
containing specific site and property
information, and including maps and
photographs showing the location and
any required alteration of historic and
archaeological resources in relation to
proposed project facilities.

(6) Report onm socio-economic impacts.
The applicant must provide a report
which identifies and quantifies the im-
pacts of constructing and operating the
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proposed project on employment, popu-
lation, housing, personal income, local
governmental services, local tax reve-
nues and other factors within the
towns and counties in the vicinity of
the proposed project. The report must
include:

(i) A description of the socio-eco-
nomic impact area;

(ii) A description of employment,
population and personal income trends
in the impact area;

(iii) An evaluation of the impact of
any substantial in-migration of people
on the impact area’s governmental fa-
cilities and services, such as police,
fire, health and educational facilities
and programs;

(iv) On-site manpower requirements
and payroll during and after project
construction, including a projection of
total on-site employment and con-
struction payroll provided by month;

(v) Numbers of project construction
personnel who:

(A) Currently reside within the im-
pact area;

(B) Would commute daily to the con-
struction site from places situated out-
side the impact area; and

(C) Would relocate on a temporary
basis within the impact area;

(vi) A determination of whether the
existing supply of available housing
within the impact area is sufficient to
meet the needs of the additional popu-
lation;

(vii) Numbers and types of residences
and business establishments that
would be displaced by the proposed
project, procedures to be utilized to ac-
quire these properties, and types and
amounts of relocation assistance pay-
ments that would be paid to the af-
fected property owners and businesses;
and

(viii) A fiscal impact analysis evalu-
ating the incremental local govern-
ment expenditures in relation to the
incremental local government revenues
that would result from the construc-
tion of the proposed project. Incre-
mental expenditures may include, but
are not be limited to, school operating
costs, road maintenance and repair,
public safety, and public utility costs.

(6) Report on geological and soil re-
sources. The applicant must provide a
report on the geological and soil re-
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sources in the proposed project area
and other lands that would be directly
or indirectly affected by the proposed
action and the impacts of the proposed
project on those resources. The infor-
mation required may be supplemented
with maps showing the location and de-
scription of conditions. The report
must contain:

(i) A detailed description of geologi-
cal features, including bedrock lithol-
ogy, stratigraphy, structural features,
glacial features, unconsolidated depos-
its, and mineral resources;

(ii) A detailed description of the
soils, including the types, occurrence,
physical and chemical characteristics,
erodability and potential for mass soil
movement;

(iii) A description showing the loca-
tion of existing and potential geologi-
cal and soil hazards and problems, in-
cluding earthquakes, faults, seepage,
subsidence, solution -cavities, active
and abandoned mines, erosion, and
mass soil movement, and an identifica-
tion of any large landslides or poten-
tially unstable soil masses which could
be aggravated by reservoir fluctuation;

(iv) A description of the anticipated
erosion, mass soil movement and other
impacts on the geological and soil re-
sources due to construction and oper-
ation of the proposed project; and

(v) A description of any proposed
measures or facilities for the mitiga-
tion of impacts on soils.

(7Y Report on recreational resources.
The applicant must prepare a report
containing a proposed recreation plan
describing utilization, design and de-
velopment of project recreational fa-
cilities, and public access to the
project area. Development of the plan
should include consideration of the
needs of the physically handicapped.
Public and private recreational facili-
ties provided by others that would abut
the project should be noted in the re-
port. The report must be prepared in
consultation with appropriate local, re-
gional, state and Federal recreation
agencies and planning commissions,
the National Park Service of the U.S.
Department of the Interior, and any
other state or Federal agency with
managerial responsibility for any part
of the project lands. The report must
contain:
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(i) A description of any areas within
or in the vicinity of the proposed
project boundary that are included in,
or have been designated for study for
inclusion in:

(A) The National Wild and Scenic
Rivers Systems (see 16 U.S.C. 1271);

(B) The National Trails System (see
16 U.S.C. 1241); or

(C) A wilderness area designated
under the Wilderness Act (see 16 U.S.C.
1132);

(ii) A detailed description of existing
recreational facilities within the
project vicinity, and the public rec-
reational facilities which are to be pro-
vided by the applicant at its sole cost
or in cooperation with others no later
than 3 years from the date of first com-
mercial operation of the proposed
project and those recreation facilities
planned for future development based
on anticipated demand. When public
recreation facilities are to be provided
by other entities, the applicant and
those entities should enter into an
agreement on the type of facilities to
be provided and the method of oper-
ation. Copies of agreements with co-
operating entities are to be appended
to the plan;

(iii) A provision for a shoreline buffer
zone that must be within the project
boundary, above the normal maximum
surface elevation of the project res-
ervoir, and of sufficient width to allow
public access to project lands and wa-
ters and to protect the scenic, public
recreational, cultural, and other envi-
ronmental values of the reservoir
shoreline;

(iv) Estimates of existing and future
recreational use at the project, in day-
time and overnight visitation (recre-
ation days), with a description of the
methodology used in developing these
data;

(v) A development schedule and cost
estimates of the construction, oper-
ation, and maintenance of existing, ini-
tial, and future public recreational fa-
cilities, including a statement of the
source and extent of financing for such
facilities;

(vi) A description of any measures or
facilities recommended by the agencies
consulted for the purpose of creating,
preserving, or enhancing recreational
opportunities at the proposed project,
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and for the purpose of ensuring the
safety of the public in its use of project
lands and waters, including an expla-
nation of why the applicant has re-
jected any measures or facilities rec-
ommended by an agency; and

(vii) A drawing or drawings, one of
which describes the entire project area,
clearly showing:

(A) The location of project lands, and
the types and number of existing rec-
reational facilities and those proposed
for initial development, including ac-
cess roads and trails, and facilities for
camping, picnicking, swimming, boat
docking and launching, fishing and
hunting, as well as provisions for sani-
tation and waste disposal;

(B) The location of project lands, and
the type and number of recreational fa-
cilities planned for future develop-
ment;

(C) The location of all project lands
reserved for recreational uses other
than those included in paragraphs
(H(M)(vii) (A) and (B) of this section;
and

(D) The project boundary (excluding
surveying details) of all areas des-
ignated for recreational development,
sufficiently referenced to the appro-
priate Exhibit G drawings to show that
all lands reserved for existing and fu-
ture public recreational development
and the shoreline buffer zone are in-
cluded within the project boundary.
Recreational cottages, mobile homes
and year-round residences for private
use are not to be considered as public
recreational facilities, and the lands on
which these private facilities are to be
developed are not to be included within
the proposed project boundary.

(8) Report on aesthetic resources. The
applicant must provide a report that
describes the aesthetic resources of the
proposed project area, the expected im-
pacts of the project on these resources,
and the mitigation, enhancement or
protection measures proposed. The re-
port must be prepared following con-
sultation with Federal, state, and local
agencies having managerial responsi-
bility for any part of the proposed
project lands or lands abutting those
lands. The report must contain:

(i) A description of the aesthetic
character of lands and waters directly
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and indirectly affected by the proposed
project facilities;

(ii) A description of the anticipated
impacts on aesthetic resources from
construction activity and related
equipment and material, and the subse-
quent presence of proposed project fa-
cilities in the landscape;

(iii) A description of mitigative
measures proposed by the applicant, in-
cluding architectural design, land-
scaping, and other reasonable treat-
ment to be given project works to pre-
serve and enhance aesthetic and re-
lated resources during construction
and operation of proposed project fa-
cilities; and

(iv) Maps, drawings and photographs
sufficient to provide an understanding
of the information required under this
paragraph. Maps or drawings may be
consolidated with other maps or draw-
ings required in this exhibit and must
conform to the specifications of §4.39.

(9) Report on land use. The applicant
must provide a report that describes
the existing uses of the proposed
project lands and adjacent property,
and those land uses which would occur
if the project is constructed. The re-
port may reference the discussions of
land uses in other sections of this ex-
hibit. The report must be prepared fol-
lowing consultation with 1local and
state zoning or land management au-
thorities, and any Federal or state
agency with managerial responsibility
for the proposed project or abutting
lands. The report must include:

(i) A description of existing land use
in the proposed project area, including
identification of wetlands, floodlands,
prime or unique farmland as designated
by the Natural Resources Conservation
Service of the U.S. Department of Agri-
culture, the Special Area Management
Plan of the Office of Coastal Zone Man-
agement, National Oceanic and Atmos-
pheric Administration, and lands
owned or subject to control by govern-
ment agencies;

(ii) A description of the proposed land
uses within and abutting the project
boundary that would occur as a result
of development and operation of the
project; and

(iii) Aerial photographs, maps, draw-
ings or other graphics sufficient to
show the location, extent and nature of
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the land uses referred to in this sec-
tion.

(10) Alternative locations, designs, and
energy sources. The applicant must pro-
vide an environment assessment of the
following:

(i) Alternative sites considered in ar-
riving at the selection of the proposed
project site;

(ii) Alternative facility designs, proc-
esses, and operations that were consid-
ered and the reasons for their rejec-
tion;

(iii) Alternative electrical energy
sources, such as gas, oil, coal, and nu-
clear-fueled power plants, purchased
power or diversity exchange, and other
conventional and pumped-storage hy-
droelectric plants; and

(iv) The overall consequences if the
license application is denied.

(11) List of literature. Exhibit E must
include a list of all publications, re-
ports, and other literature which were
cited or otherwise utilized in the prepa-
ration of any part of the environmental
report.

(g) Exhibit F consists of general de-
sign drawings of the principal project
works described under paragraph (b) of
this section (Exhibit A) and supporting
information used as the basis of design.
If the Exhibit F submitted with the ap-
plication is preliminary in nature, ap-
plicant must so state in the applica-
tion. The drawings must conform to
the specifications of §4.39.

(1) The drawings must show all major
project structures in sufficient detail
to provide a full understanding of the
project, including:

(i) Plans (overhead view);

(ii) Elevations (front view);

(iii) Profiles (side view); and

(iv) Sections.

(2) The applicant may submit pre-
liminary design drawings with the ap-
plication. The final Exhibit F may be
submitted during or after the licensing
process and must show the precise
plans and specifications for proposed
structures. If the project is licensed on
the basis of preliminary designs, the
applicant must submit a final Exhibit
F for Commission approval prior to
commencement of any construction of
the project.

(3) Supporting design report. The appli-
cant must furnish, at a minimum, the
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following supporting information to
demonstrate that existing and pro-
posed structures are safe and adequate
to fulfill their stated functions and
must submit such information in a sep-
arate report at the time the applica-
tion is filed. The report must include:

(i) An assessment of the suitability of
the site and the reservoir rim stability
based on geological and subsurface in-
vestigations, including investigations
of soils and rock borings and tests for
the evaluation of all foundations and
construction materials sufficient to de-
termine the location and type of dam
structure suitable for the site;

(ii) Copies of boring logs, geology re-
ports and laboratory test reports;

(iii) An identification of all borrow
areas and quarry sites and an estimate
of required quantities of suitable con-
struction material;

(iv) Stability and stress analyses for
all major structures and critical abut-
ment slopes under all probable loading
conditions, including seismic and hy-
drostatic forces induced by water loads
up to the Probable Maximum Flood as
appropriate; and

(v) The bases for determination of
seismic loading and the Spillway De-
sign Flood in sufficient detail to per-
mit independent staff evaluation.

(4) The applicant must submit two
copies of the supporting design report
described in paragraph (g)(3) of this
section at the time preliminary and
final design drawings are submitted to
the Commission for review. If the re-
port contains preliminary drawings, it
must be designated a ‘‘Preliminary
Supporting Design Report.”

(h) Exhibit G is a map of the project
that must conform to the specifica-
tions of §4.39. In addition, to the other
components of Exhibit G, the Appli-
cant must provide the project bound-
ary data in a geo-referenced electronic
format—such as ArcView shape files,
GeoMedia files, MapInfo files, or any
similar format. The electronic bound-
ary data must be positionally accurate
to +40 feet, in order to comply with the
National Map Accuracy Standards for
maps at a 1:24,000 scale (the scale of
USGS quadrangle maps). The elec-
tronic exhibit G data must include a
text file describing the map projection
used (i.e., UTM, State Plane, Decimal
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Degrees, etc.), the map datum (.e.,
feet, meters, miles, etc.). Three sets of
the maps must be submitted on com-
pact disk or other appropriate elec-
tronic media. If more than one sheet is
used for the paper maps, the sheets
must be numbered consecutively, and
each sheet must bear a small insert
sketch showing the entire project and
indicate that portion of the project de-
picted on that sheet. Each sheet must
contain a minimum of three known ref-
erence points. The latitude and lon-
gitude coordinates, or state plane co-
ordinates, of each reference point must
be shown. If at any time after the ap-
plication is filed there is any change in
the project boundary, the applicant
must submit, within 90 days following
the completion of project construction,
a final exhibit G showing the extent of
such changes. The map must show:

(1) Location of the project and principal
features. The map must show the loca-
tion of the project as a whole with ref-
erence to the affected stream or other
body of water and, if possible, to a
nearby town or any other permanent
monuments or objects, such as roads,
transmission lines or other structures,
that can be noted on the map and rec-
ognized in the field. The map must also
show the relative locations and phys-
ical interrelationships of the principal
project works and other features de-
scribed under paragraph (b) of this sec-
tion (Exhibit A).

(2) Project boundary. The map must
show a project boundary enclosing all
project works and other features de-
scribed under paragraph (b) of this sec-
tion (Exhibit A) that are to be licensed.
If accurate survey information is not
available at the time the application is
filed, the applicant must so state, and
a tentative boundary may be sub-
mitted. The boundary must enclose
only those lands necessary for oper-
ation and maintenance of the project
and for other project purposes, such as
recreation, shoreline control, or pro-
tection of environmental resources (see
paragraph (f) of this section (Exhibit
E)). Existing residential, commercial,
or other structures may be included
within the boundary only to the extent
that underlying lands are needed for
project purposes (e.g., for flowage, pub-
lic recreation, shoreline control, or
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protection of environmental re-
sources). If the boundary is on land
covered by a public survey, ties must
be shown on the map at sufficient
points to permit accurate platting of
the position of the boundary relative to
the lines of the public land survey. If
the lands are not covered by a public
land survey, the best available legal
description of the position of the
boundary must be provided, including
distances and directions from fixed
monuments or physical features. The
boundary must be described as follows:

(1) Impoundments. (A) The boundary
around a project impoundment must be
described by one of the following:

(I) Contour lines, including the con-
tour elevation (preferred method);

(2) Specified courses and distances
(metes and bounds);

(3) If the project lands are covered by
a public land survey, lines upon or par-
allel to the lines of the survey; or

(4) Any combination of the above
methods.

(B) The boundary must be located no
more than 200 feet (horizontal measure-
ment) from the exterior margin of the
reservoir, defined by the normal max-
imum surface elevation, except where
deviations may be necessary in describ-
ing the boundary according to the
above methods or where additional
lands are necessary for project pur-
poses, such as public recreation, shore-
line control, or protection of environ-
mental resources.

(i1) Continuous features. The boundary
around linear (continuous) project fea-
tures such as access roads, trans-
mission lines, and conduits may be de-
scribed by specified distances from cen-
ter lines or offset lines of survey. The
width of such corridors must not ex-
ceed 200 feet unless good cause is shown
for a greater width. Several sections of
a continuous feature may be shown on
a single sheet with information show-
ing the sequence of contiguous sec-
tions.

(iii) Noncontinuous features. (A) The
boundary around noncontinuous
project works such as dams, spillways,
and powerhouses must be described by
one of the following:

(1) Contour lines;

(2) Specified courses and distances;
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(3) If the project lands are covered by
a public land survey, lines upon or par-
allel to the lines of the survey; or

(4) Any combination of the above
methods.

(B) The boundary must enclose only
those lands that are necessary for safe
and efficient operation and mainte-
nance of the project or for other speci-
fied project purposes, such as public
recreation or protection of environ-
mental resources.

(3) Federal lands. Any public lands
and reservations of the United States
(Federal lands) [see 16 U.S.C. 796 (1) and
(2)] that are within the project bound-
ary, such as lands administered by the
U.S. Forest Service, Bureau of Land
Management, or National Park Serv-
ice, or Indian tribal lands, and the
boundaries of those Federal lands,
must be identified as such on the map
by:

(i) Legal subdivisions of a public land
survey of the affected area (a protrac-
tion of identified township and section
lines is sufficient for this purpose); and

(ii) The Federal agency, identified by
symbol or legend, that maintains or
manages each identified subdivision of
the public land survey within the
project boundary; or

(iii) In the absence of a public land
survey, the location of the Federal
lands according to the distances and di-
rections from fixed monuments or
physical features. When a Federal sur-
vey monument or a Federal bench
mark will be destroyed or rendered un-
usable by the construction of project
works, at least two permanent, marked
witness monuments or bench marks
must be established at accessible
points. The maps show the location
(and elevation, for bench marks) of the
survey monument or bench mark
which will be destroyed or rendered un-
usable, as well as of the witness monu-
ments or bench marks. Connecting
courses and distances from the witness
monuments or bench marks to the
original must also be shown.

(iv) The project location must in-
clude the most current information
pertaining to affected Federal lands as
described under §4.81(b)(5).
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(4) Non-Federal lands. For those lands
within the project boundary not identi-
fied under paragraph (h)(3) of this sec-
tion, the map must identify by legal
subdivision:

(i) Lands owned in fee by the appli-
cant and lands that the applicant plans
to acquire in fee; and

(ii) Lands over which the applicant
has acquired or plans to acquire rights
to occupancy and use other than fee
title, including rights acquired or to be
acquired by easement or lease.

[Order 184, 46 FR 55936, Nov. 13, 1981; 48 FR
4459, Feb. 1, 1983, as amended by Order 413, 50
FR 11684, Mar. 25, 1985; Order 464, 52 FR 5449,
Feb. 23, 1987; Order 540, 57 FR 21737, May 22,
1992; Order 2002, 68 FR 51119, Aug. 25, 2003; 68
FR 61742, Oct. 30, 2003; 68 FR 63194, Nov. 7,
2003; 68 FR 69957, Dec. 16, 2003; Order 699, 72
FR 45324, Aug. 14, 2007]

Subpart F—Application for License
for Major Project—Existing Dam

AUTHORITY: Federal Power Act, as amend-
ed (16 U.S.C. 792-828c); Public Utility Regu-
latory Policies Act of 1978 (16 U.S.C. 2601-
2645); Department of Energy Organization
Act (42 U.S.C. T7101-7352); E.O. 12009, 42 FR
46267; Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.).

§4.50 Applicability.

(a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the provisions of this subpart
apply to any application for either an
initial license or new license for a
major project—existing dam that is
proposed to have a total installed ca-
pacity of more than 5 megawatts.

(2) This subpart does not apply to any
major project—existing dam (see §4.40)
that is proposed to entail or include:

(i) Any repair, modification or recon-
struction of an existing dam that
would result in a significant change in
the normal maximum surface area or
normal maximum surface elevation of
an existing impoundment; or

(ii) Any new development or change
in project operation that would result
in a significant environmental impact.

(3) An applicant for license for any
major project—existing dam that
would have a total installed capacity of
5 megawatts or less must submit appli-
cation under subpart G (§§4.60 and 4.61).
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(b) Guidance from Commission staff. A
prospective applicant for a major 1li-
cense—existing dam may seek advice
from the Commission staff regarding
the applicability of these sections to
its project (see §4.32(h)), including the
determinations whether any proposed
repair or reconstruction of an existing
dam would result in a significant
change in the normal maximum sur-
face area or the normal maximum sur-
face elevation of an existing impound-
ment, or whether any proposed new de-
velopment or change in project oper-
ation would result in a significant en-
vironmental impact.

[Order 59, 44 FR 67651, Nov. 27, 1979, as
amended by Order 184, 46 FR 55942, Nov. 13,
1981; Order 413, 50 FR 11684, Mar. 25, 1985;
Order 499, 53 FR 27002, July 18, 1988]

§4.51 Contents of application.

An application for license under this
subpart must contain the following in-
formation in the form specified. As
provided in paragraph (f) of this sec-
tion, the appropriate Federal, state,
and local resource agencies must be
given the opportunity to comment on
the proposed project, prior to filing of
the application for license for major
project—existing dam. Information
from the consultation process must be
included in this Exhibit E, as appro-
priate.

(a) Initial statement.

BEFORE THE FEDERAL ENERGY REGULATORY
COMMISSION

Application for License for Major Project—
Existing Dam

(1) (Name of applicant) applies to the Fed-
eral Energy Regulatory Commission for a (li-
cense or new license, as appropriate) for the
(name of project) water power project, as de-
scribed in the attached exhibits. (Specify
any previous FERC project number designa-
tion.)

(2) The location of the project is:

State or territory:

County:

Township or nearby town:
Stream or other body of water:

(3) The exact name and business address of
the applicant are:
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The exact name and business address of
each person authorized to act as agent for
the applicant in this application are:

(4) The applicant is a [citizen of the United
States, association of citizens of the United
States, domestic corporation, municipality,
or state, as appropriate] and (is/is not) claim-
ing preference under section 7(a) of the Fed-
eral Power Act. See 16 U.S.C. 796.

(5)(i) The statutory or regulatory require-
ments of the state(s) in which the project
would be located that affect the project as
proposed, with respect to bed and banks and
to the appropriation, diversion, and use of
water for power purposes, and with respect
to the right to engage in the business of de-
veloping, transmitting, and distributing
power and in any other business necessary to
accomplish the purposes of the license under
the Federal Power Act, are: [Provide citation
and brief identification of the nature of each
requirement; if the applicant is a munici-
pality, the applicant must submit copies of
applicable state and local laws or a munic-
ipal charter, or, if such laws or documents
are not clear, other appropriate legal author-
ity, evidencing that the municipality is com-
petent under such laws to engage in the busi-
ness of developing, transmitting, utilizing,
or distributing power.]

(ii) The steps which the applicant has
taken or plans to take to comply with each
of the laws cited above are: (provide brief de-
scription for each law).

(6) The applicant must provide the name
and address of the owner of any existing
project facilities. If the dam is federally
owned or operated, provide the name of the
agency.

(b) Exhibit A is a description of the
project. This exhibit need not include
information on project works main-
tained and operated by the U.S. Army
Corps of Engineers, the Bureau of Rec-
lamation, or any other department or
agency of the United States, except for
any project works that are proposed to
be altered or modified. If the project
includes more than one dam with asso-
ciated facilities, each dam and the as-
sociated component parts must be de-
scribed together as a discrete develop-
ment. The description for each develop-
ment must contain:

(1) The physical composition, dimen-
sions, and general configuration of any
dams, spillways, penstocks,
powerhouses, tailraces, or other struc-
tures, whether existing or proposed, to
be included as part of the project;
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(2) The normal maximum surface
area and normal maximum surface ele-
vation (mean sea level), gross storage
capacity, and usable storage capacity
of any impoundments to be included as
part of the project;

(3) The number, type, and rated ca-
pacity of any turbines or generators,
whether existing or proposed, to be in-
cluded as part of the project;

(4) The number, length, voltage, and
interconnections of any primary trans-
mission lines, whether existing or pro-
posed, to be included as part of the
project (see 16 U.S.C. 796(11));

(5) The specifications of any addi-
tional mechanical, electrical, and
transmission equipment appurtenant
to the project; and

(6) All lands of the United States
that are enclosed within the project
boundary described under paragraph
(h) of this section (Exhibit G), identi-
fied and tabulated by legal subdivisions
of a public land survey of the affected
area or, in the absence of a public land
survey, by the best available legal de-
scription. The tabulation must show
the total acreage of the lands of the
United States within the project
boundary.

(c) Exhibit B is a statement of project
operation and resource utilization. If
the project includes more than one
dam with associated facilities, the in-
formation must be provided separately
for each such discrete development.
The exhibit must contain:

(1) A statement whether operation of
the powerplant will be manual or auto-
matic, an estimate of the annual plant
factor, and a statement of how the
project will be operated during adverse,
mean, and high water years;

(2) An estimate of the dependable ca-
pacity and average annual energy pro-
duction in kilowatt-hours (or a me-
chanical equivalent), supported by the
following data:

(i) The minimum, mean, and max-
imum recorded flows in cubic feet per
second of the stream or other body of
water at the powerplant intake or
point of diversion, with a specification
of any adjustments made for evapo-
ration, leakage, minimum flow releases
(including duration of releases), or
other reductions in available flow;
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monthly flow duration curves indi-
cating the period of record and the
gauging stations used in deriving the
curves; and a specification of the pe-
riod of critical streamflow used to de-
termine the dependable capacity;

(ii) An area-capacity curve showing
the gross storage capacity and usable
storage capacity of the impoundment,
with a rule curve showing the proposed
operation of the impoundment and how
the usable storage capacity is to be uti-
lized;

(iii) The estimated hydraulic capac-
ity of the powerplant (minimum and
maximum flow through the power-
plant) in cubic feet per second;

(iv) A tailwater rating curve; and

(v) A curve showing powerplant capa-
bility versus head and specifying max-
imum, normal, and minimum heads;

(3) A statement, with load curves and
tabular data, if necessary, of the man-
ner in which the power generated at
the project is to be utilized, including
the amount of power to be used on-site,
if any, the amount of power to be sold,
and the identity of any proposed pur-
chasers; and

(4) A statement of the applicant’s
plans, if any, for future development of
the project or of any other existing or
proposed water power project on the
stream or other body of water, indi-
cating the approximate location and
estimated installed capacity of the pro-
posed developments.

(d) Exhibit C is a construction history
and proposed construction schedule for
the project. The construction history
and schedules must contain:

(1) If the application is for an initial
license, a tabulated chronology of con-
struction for the existing projects
structures and facilities described
under paragraph (b) of this section (Ex-
hibit A), specifying for each structure
or facility, to the extent possible, the
actual or approximate dates (approxi-
mate dates must be identified as such)
of:

(i) Commencement and completion of
construction or installation;

(ii) Commencement of commercial
operation; and

(iii) Any additions or modifications
other than routine maintenance; and

(2) If any new development is pro-
posed, a proposed schedule describing
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the necessary work and specifying the
intervals following issuance of a li-
cense when the work would be com-
menced and completed.

(e) Exhibit D is a statement of costs
and financing. The statement must
contain:

(1) If the application is for an initial
license, a tabulated statement pro-
viding the actual or approximate origi-
nal cost (approximate costs must be
identified as such) of:

(i) Any land or water right necessary
to the existing project; and

(ii) Bach existing structure and facil-
ity described under paragraph (b) of
this section (Exhibit A).

(2) If the applicant is a licensee ap-
plying for a new license, and is not a
municipality or a state, an estimate of
the amount which would be payable if
the project were to be taken over pur-
suant to section 14 of the Federal
Power Act upon expiration of the li-
cense in effect [see 16 U.S.C. 807], in-
cluding:

(i) Fair value;

(ii) Net investment; and

(iii) Severance damages.

(3) If the application includes pro-
posals for any new development, a
statement of estimated costs, includ-
ing:

(i) The cost of any land or water
rights necessary to the new develop-
ment; and

(ii) The cost of the new development
work, with a specification of:

(A) Total cost of each