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least three days prior to the opening of 
the hearing. 

(e) Representative capacity. Partici-
pants wishing to be heard at a public 
hearing may appear in person or be 
represented by an attorney or other 
representative. A governmental au-
thority may be represented by one of 
its officers, employees or by a designee 
of the governmental authority. Any in-
dividual intending to appear before the 
Commission in a representative capac-
ity on behalf of a participant shall give 
the Commission written notice of the 
nature and extent of his/her authoriza-
tion to represent the person on whose 
behalf he/she intends to appear. 

(f) Description of project. When notice 
of a public hearing is issued, there 
shall be available for inspection at the 
Commission offices all plans, sum-
maries, maps, statements, orders or 
other supporting documents which ex-
plain, detail, amplify, or otherwise de-
scribe the project the Commission is 
considering. Instructions on where and 
how the documents may be obtained 
will be included in the notice. 

(g) Presiding officer. A public hearing 
shall be presided over by the Commis-
sion chair, the Executive Director, or 
any member or designee of the Com-
mission. The presiding officer shall 
have full authority to control the con-
duct of the hearing and make a record 
of the same. 

(h) Transcript. Whenever a project in-
volving a diversion of water is the sub-
ject of a public hearing, and at all 
other times deemed necessary by the 
Commission or the Executive Director, 
a written transcript of the hearing 
shall be made. Other public hearings 
may be electronically recorded and a 
transcript made only if deemed nec-
essary by the Executive Director or 
general counsel. A certified copy of the 
transcript and exhibits shall be avail-
able for review during business hours 
at the Commission’s headquarters to 
anyone wishing to examine them. Per-
sons wishing to obtain a copy of the 
transcript of any hearing shall make 
arrangements to obtain it directly 
from the recording stenographer at 
their expense. 

(i) The Commission may conduct any 
public hearings in concert with any 
other agency of a member jurisdiction. 

[71 FR 78589, Dec. 29, 2006, as amended at 74 
FR 49813, Sept. 29, 2009] 

§ 808.2 Administrative appeals. 
(a) A project sponsor or other person 

aggrieved by any action or decision of 
the Commission or Executive Director 
may file a written appeal requesting a 
hearing. Except with respect to project 
approvals or denials, such appeal shall 
be filed with the Commission within 30 
days of the action or decision. In the 
case of a project approval or denial, 
such appeal shall be filed by a project 
sponsor within 30 days of receipt of ac-
tual notice, and by all others within 30 
days of publication of notice of the ac-
tion taken on the project in the FED-
ERAL REGISTER. 

(b) The appeal shall identify the spe-
cific action or decision for which a 
hearing is requested, the date of the ac-
tion or decision, the interest of the per-
son requesting the hearing in the sub-
ject matter of the proposed hearing, 
and a summary statement setting forth 
the basis for objecting to or seeking re-
view of the action or decision. 

(c) Any request filed more than 30 
days after an action or decision will be 
deemed untimely and such request for 
a hearing shall be considered denied 
unless upon due cause shown the Com-
mission, by unanimous vote, otherwise 
directs. Receipt of requests for hear-
ings, pursuant to this section, whether 
timely filed or not, shall be submitted 
by the Executive Director to the com-
missioners for their information. 

(d) Hearings may be conducted by 
one or more members of the Commis-
sion, by the Executive Director, or by 
such other hearing officer as the Com-
mission may designate. 

(1) The petitioner or an intervener 
may also request a stay of the action 
or decision giving rise to the appeal 
pending final disposition of the appeal, 
which stay may be granted or denied 
by the Executive Director after con-
sultation with the Commission chair 
and the member from the affected ju-
risdiction. 

(2) The request for a stay shall in-
clude affidavits setting forth facts 
upon which issuance of the stay may 
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depend and the citations of applicable 
legal authority, if any. 

(3) In addition to the contents of the 
request itself, the Executive Director, 
in granting or denying the request for 
stay, will consider the following fac-
tors: 

(i) Irreparable harm to the petitioner 
or intervener. 

(ii) The likelihood that the petitioner 
or intervener will prevail on the mer-
its. 

(iii) The likelihood of injury to the 
public or other parties. 

(e) The Commission shall grant the 
hearing request pursuant to this sec-
tion if it determines that an adequate 
record with regard to the action or de-
cision is not available, the case in-
volves a determination by the Execu-
tive Director or staff which requires 
further action by the Commission, or 
that the Commission has found that an 
administrative review is necessary or 
desirable. If the Commission denies 
any request for a hearing in a con-
tested case, the party seeking such a 
hearing shall be limited to such rem-
edies as may be provided by the com-
pact or other applicable law or court 
rule. 

(f) If administrative review is grant-
ed, the Commission shall refer the mat-
ter for hearing, to be held in accord-
ance with § 808.3, and appoint a hearing 
officer. 

(g) Intervention. (1) If a hearing is 
scheduled, a notice of intervention may 
be filed with the Commission by per-
sons other than the petitioner no later 
than 10 days before the date of the 
hearing. The notice of intervention 
shall state the interest of the person 
filing such notice, and the specific 
grounds of objection to the action or 
decision or other grounds for appear-
ance. 

(2) Any person filing a notice of 
intervention whose legal rights may be 
affected by the decision rendered here-
under shall be deemed an interested 
party. Interested parties shall have the 
right to be represented by counsel, to 
present evidence and to examine and 
cross-examine witnesses. In addition to 
interested parties, any persons having 
information concerning the subject 
matter of any hearing scheduled here-
under for inclusion in the record may 

submit a verified written statement to 
the Commission. Any interested party 
may submit a request to examine or 
cross-examine any person who submits 
a written statement. In the absence of 
a request for examination of such per-
son, all verified written statements 
submitted shall be included with the 
record and such statements may be re-
lied upon to the extent determined by 
the Hearing Officer or the Commission. 

(h) Notice of any hearing to be con-
ducted pursuant to this section shall 
comply with the provisions of Section 
15.4 (b) of the compact relating to pub-
lic notice unless otherwise directed by 
the Commission. In addition, both the 
petitioner and any interveners shall 
provide notice of their filings under 
this section to the list of additional in-
terested parties compiled by the Com-
mission under § 806.14 (a). 

(i) Where a request for an appeal is 
made, the 90-day appeal period set 
forth in Section 3.10 (6) and Federal 
reservation (o) of the compact shall not 
commence until the Commission has 
either denied the request for or taken 
final action on an administrative ap-
peal. 

(j) Where the request for appeal re-
lates to an action taken on a project, 
any hearing conducted pursuant to this 
section shall be convened in the gen-
eral vicinity of the project location. 

[71 FR 78589, Dec. 29, 2006, as amended at 74 
FR 49813, Sept. 29, 2009] 

§ 808.3 Hearings on administrative ap-
peal. 

(a) Unless otherwise agreed to by the 
Commission and the party requesting 
an administrative appeal under § 808.2 
of this part, the following procedures 
shall govern the conduct of hearing on 
an administrative appeal. 

(b) Hearing procedure. (1) The hearing 
officer shall have the power to rule 
upon offers of proof and the admissi-
bility of evidence, to regulate the 
course of the hearing, to set the loca-
tion or venue of the hearing, to hold 
conferences for the settlement or sim-
plification of issues and the stipulation 
of facts, to determine the proper par-
ties to the hearing, to determine the 
scope of any discovery procedures, to 
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