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20 CFR Ch. I (4–1–10 Edition) § 10.705 

THIRD PARTY LIABILITY 

§ 10.705 When must an employee or 
other FECA beneficiary take action 
against a third party? 

(a) If an injury or death for which 
benefits are payable under the FECA is 
caused, wholly or partially, by some-
one other than a Federal employee act-
ing within the scope of his or her em-
ployment, the claimant can be required 
to take action against that third party. 

(b) The Office of the Solicitor of 
Labor (SOL) is hereby delegated au-
thority to administer the subrogation 
aspects of certain FECA claims for 
OWCP. Either OWCP or SOL can re-
quire a FECA beneficiary to assign his 
or her claim for damages to the United 
States or to prosecute the claim in his 
or her own name. 

§ 10.706 How will a beneficiary know if 
OWCP or SOL has determined that 
action against a third party is re-
quired? 

When OWCP determines that an em-
ployee or other FECA beneficiary must 
take action against a third party, it 
will notify the employee or beneficiary 
in writing. If the case is transferred to 
SOL, a second notification may be 
issued. 

§ 10.707 What must a FECA beneficiary 
who is required to take action 
against a third party do to satisfy 
the requirement that the claim be 
‘‘prosecuted’’? 

At a minimum, a FECA beneficiary 
must do the following: 

(a) Seek damages for the injury or 
death from the third party, either 
through an attorney or on his or her 
own behalf; 

(b) Either initiate a lawsuit within 
the appropriate statute of limitations 
period or obtain a written release of 
this obligation from OWCP or SOL un-
less recovery is possible through a ne-
gotiated settlement prior to filing suit; 

(c) Refuse to settle or dismiss the 
case for any amount less than the 
amount necessary to repay OWCP’s re-
fundable disbursements, as defined in 
§ 10.714, without receiving permission 
from OWCP or SOL; 

(d) Provide periodic status updates 
and other relevant information in re-
sponse to requests from OWCP or SOL; 

(e) Submit detailed information 
about the amount recovered and the 
costs of the suit on a ‘‘Statement of 
Recovery’’ form approved by OWCP; 
and 

(f) Pay any required refund. 

§ 10.708 Can a FECA beneficiary who 
refuses to comply with a request to 
assign a claim to the United States 
or to prosecute the claim in his or 
her own name be penalized? 

When a FECA beneficiary refuses a 
request to either assign a claim or 
prosecute a claim in his or her own 
name, OWCP may determine that he or 
she has forfeited his or her right to all 
past or future compensation for the in-
jury with respect to which the request 
is made. Alternatively, OWCP may also 
suspend the FECA beneficiary’s com-
pensation payments until he or she 
complies with the request. 

§ 10.709 What happens if a beneficiary 
directed by OWCP or SOL to take 
action against a third party does 
not believe that a claim can be suc-
cessfully prosecuted at a reasonable 
cost? 

If a beneficiary consults an attorney 
and is informed that a suit for damages 
against a third party for the injury or 
death for which benefits are payable is 
unlikely to prevail or that the costs of 
such a suit are not justified by the po-
tential recovery, he or she should re-
quest that OWCP or SOL release him 
or her from the obligation to proceed. 
This request should be in writing and 
provide evidence of the attorney’s opin-
ion. If OWCP or SOL agrees, the bene-
ficiary will not be required to take fur-
ther action against the third party. 

§ 10.710 Under what circumstances 
must a recovery of money or other 
property in connection with an in-
jury or death for which benefits are 
payable under the FECA be re-
ported to OWCP or SOL? 

Any person who has filed a FECA 
claim that has been accepted by OWCP 
(whether or not compensation has been 
paid), or who has received FECA bene-
fits in connection with a claim filed by 
another, is required to notify OWCP or 
SOL of the receipt of money or other 
property as a result of a settlement or 
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judgment in connection with the cir-
cumstances of that claim. This in-
cludes an injured employee, and in the 
case of a claim involving the death of 
an employee, a spouse, children or 
other dependents entitled to receive 
survivor’s benefits. OWCP or SOL 
should be notified in writing within 30 
days of the receipt of such money or 
other property or the acceptance of the 
FECA claim, whichever occurs later. 

§ 10.711 How much of any settlement 
or judgment must be paid to the 
United States? 

The statute permits a FECA bene-
ficiary to retain, as a minimum, one- 
fifth of the net amount of money or 
property remaining after a reasonable 
attorney’s fee and the costs of litiga-
tion have been deducted from the 
third-party recovery. The United 
States shares in the litigation expense 
by allowing the beneficiary to retain, 
at the time of distribution, an amount 
equivalent to a reasonable attorney’s 
fee proportionate to the refund due the 
United States. After the refund owed to 
the United States is calculated, the 
FECA beneficiary retains any surplus 
remaining, and this amount is credited, 
dollar for dollar, against future com-
pensation for the same injury, as de-
fined in § 10.719. OWCP will resume the 
payment of compensation only after 
the FECA beneficiary has been awarded 
compensation which exceeds the 
amount of the surplus. 

(a) The refund to the United States is 
calculated as follows, using the State-
ment of Recovery form approved by 
OWCP: 

(1) Determine the gross recovery as 
set forth in § 10.712; 

(2) Subtract the amount of attorney’s 
fees actually paid, but not more than 
the maximum amount of attorney’s 
fees considered by OWCP or SOL to be 
reasonable, from the gross recovery 
(Subtotal A); 

(3) Subtract the costs of litigation, as 
allowed by OWCP or SOL (Subtotal B); 

(4) Subtract one fifth of Subtotal B 
from Subtotal B (Subtotal C); 

(5) Compare Subtotal C and the re-
fundable disbursements as defined in 
§ 10.714. Subtotal D is the lower of the 
two amounts. 

(6) Multiply Subtotal D by a percent-
age that is determined by dividing the 
gross recovery into the amount of at-
torney’s fees actually paid, but not 
more than the maximum amount of at-
torney’s fees considered by OWCP or 
SOL to be reasonable, to determine the 
Government’s allowance for attorney’s 
fees, and subtract this amount from 
Subtotal D. 

(b) The credit against future benefits 
(also referred to as the surplus) is cal-
culated as follows: 

(1) If Subtotal C, as calculated ac-
cording to paragraph (a)(4) of this sec-
tion, is less than the refundable dis-
bursements, as defined in § 10.714, there 
is no credit to be applied against future 
benefits; 

(2) If Subtotal C is greater than the 
refundable disbursements, the credit 
against future benefits (or surplus) 
amount is determined by subtracting 
the refundable disbursements from 
Subtotal C. 

(c) An example of how these calcula-
tions are made follows. In this exam-
ple, a Federal employee sues another 
party for causing injuries for which the 
employee has received $22,000 in bene-
fits under the FECA, subject to refund. 
The suit is settled and the injured em-
ployee receives $100,000, all of which 
was for his injury. The injured worker 
paid attorney’s fees of $25,000 and costs 
for the litigation of $3,000. 
(1) Gross recovery ................................................. $100,000 

Attorney’s fees ......................................... ¥25,000 

(2) Subtotal A ......................................................... 75,000 
(3) Costs of suit ..................................................... ¥3,000 

Subtotal B ....................................................... 72,000 
One-fifth of Subtotal B .................................... ¥14,400 

(4) Subtotal C ........................................................ 57,600 
Refundable Disbursements ............................ 22,000 

(5) Subtotal D (lower of Subtotal C or refundable 
disbursements) ................................................... 22,000 

(6) Government’s allowance for attorney’s fees 
[25,000 / 100,000) × 22,000] (attorney’s fees 
divided by gross recovery then multiplied by 
Subtotal D) ......................................................... ¥5,500 

Refund to the United States ........................... 16,500 
(7) Credit against future benefits [57,600 ¥ 

22,000] (Subtotal C minus refundable disburse-
ments) ................................................................ 35,600 
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