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employee’s record of compensation. C lives
with his mother, the employee’s first wife. C
marries without notifying the Board. Mar-
riage terminates a child’s annuity. W is not
aware of C’s marriage. Upon discovery of C’s
marriage, the Board demands that C refund
the overpaid annuities; C refuses. Even
though W is receiving an annuity based upon
the same record of compensation as that of
C, the Board will not recover the overpay-
ment from W because she is not in the same
household as C, was not aware of the incor-
rect benefits paid, and did not benefit from
them.

§255.5 Recovery by cash payment.

The Board shall have the right to re-
quire that an overpayment to an indi-
vidual be immediately and fully repaid
in cash by that individual. However, if
the Board determines that the indi-
vidual is financially unable to pay the
amount of the indebtedness in a lump
sum, payment may be accepted in reg-
ular installments in accordance with
the Federal Claims Collection Stand-
ards, found in 4 CFR chapter 2. These
standards provide that whenever pos-
sible installment payments should be
sufficient in amounts and frequency to
liquidate the debt in not more than 3
years.

§255.6 Recovery by setoff.

An overpayment may be recovered by
setoff from any subsequent payment
determined to be payable under any
statute administered by the Board to
the individual who received the over-
payment. An overpayment may be re-
covered from someone other than the
overpaid individual by setoff from a
subsequent payment determined to be
payable to that other individual on the
basis of the same record of compensa-
tion as that of the overpaid individual.

§255.7 Recovery by deduction in com-
putation of death benefit.

In computing the residual lump sum
provided for in part 234, subpart D, of
this chapter, the Board shall include in
the benefits to be deducted from the
applicable percentages of the aggregate
compensation provided for in that part
all overpayments, whether waived
under §255.10 of this part or otherwise
not recovered, that were paid to the
employee or to his or her spouse or to
his or her survivors with respect to the
employee’s employment.

§255.9

§255.8 Recovery by adjustment in con-
nection with subsequent payments.

(a) Recovery of an overpayment may
be made by permanently reducing the
amount of any annuity payable to the
individual or individuals from whom
recovery is sought. This method of re-
covery is called an actuarial adjust-
ment of the annuity. The Board cannot
require any individual to take an actu-
arial adjustment in order to recover an
overpayment nor is an actuarial ad-
justment available as a matter of
right. An actuarial adjustment be-
comes effective and the debt is consid-
ered recovered when, in the case of an
individual paid by electronic funds
transfer, the first annuity payment re-
flecting the annuity rate after actu-
arial adjustment is deposited to the ac-
count of the overpaid individual, or, in
the case of an individual paid by check,
the first annuity check reflecting the
annuity rate after actuarial adjust-
ment is negotiated.

Example. An annuitant agrees to recovery
of a $5,000 overpayment by actuarial adjust-
ment. However, the annuitant dies before ne-
gotiating the first annuity check reflecting
the actuarially-reduced rate. The $5,000 is
not considered recovered. If the annuitant
had negotiated the check before he died, the
$5,000 would be considered fully recovered.

(b) In calculating any adjustment
under this section, beginning with the
first day of January after the tables
and long-term or ultimate interest rate
go into effect under section 15(g) of the
Railroad Retirement Act (the triennial
evaluation), the Board shall use those
tables and long-term or ultimate inter-
est rate.

[63 FR 29548, June 1, 1998]

§255.9 Individual enrolled under sup-
plementary medical insurance plan.

Where recovery of the overpayment
is by setoff as provided for in §255.6 of
this part, and where recovery of the
overpayment by such means will be ac-
complished within a period of 5
months, and the individual from whom
recovery is sought is an enrollee under
Part B of Title XVIII of the Social Se-
curity Act (Supplementary Medical In-
surance Benefits for the Aged and Dis-
abled), an amount of such individual’s
monthly benefit which is equal to his
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§255.10

or her obligation for supplementary
medical insurance premiums will be
applied toward payment of such pre-
miums, and the balance of the monthly
benefit will be applied toward recovery
of the overpayment.

§255.10 Waiver of recovery.

There shall be no recovery from any
person in any case where more than
the correct amount of annuities or
other benefits has been paid to an indi-
vidual or where payment has been
made to an individual not entitled
thereto if in the judgment of the
Board:

(a) The overpaid individual is with-
out fault, and

(b) Recovery would be contrary to
the purpose of the Railroad Retirement
Act or would be against equity or good
conscience.

§255.11 Fault.

(a) Before recovery of an overpay-
ment may be waived, it must be deter-
mined that the overpaid individual was
without fault in causing the overpay-
ment. If recovery is sought from other
than the overpaid individual but the
overpaid individual was not without
fault, then waiver is not available.
However, see §255.16 of this part for
provisions as to when administrative
relief from recovery may be granted in
such circumstances.

(b) Fault means a defect of judgment
or conduct arising from inattention or
bad faith. Judgment or conduct is de-
fective when it deviates from a stand-
ard of reasonable care taken to comply
with the entitlement provisions of this
chapter. Conduct includes both action
and inaction. Unlike fraud, fault does
not require a deliberate intent to de-
ceive.

(c) Whether an individual is at fault
in causing an overpayment generally
depends on all circumstances sur-
rounding the overpayment. Among the
factors the Board will consider are: the
ability of the overpaid individual to
understand the reporting requirements
of the Railroad Retirement Act or to
realize that he or she is being overpaid
(e.g., age, education, comprehension,
physical and mental condition); the
particular cause of non-entitlement to
benefits; and the number of instances
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in which the individual may have made
erroneous statements.

(d)(1) Circumstances in which the
Board will find an individual at fault
include but are not limited to:

(i) Failure to furnish to the Railroad
Retirement Board information which
the individual knew or should have
known to be material;

(ii) An incorrect statement made by
the individual which he or she knew or
should have known was incorrect (in-
cluding furnishing an opinion or con-
clusion when asked for facts); and

(iii) Failure to return a payment
which the individual knew or should
have known was incorrect.

(2) Where any of the circumstances
listed in paragraph (d)(1) are found to
have occurred, the individual shall be
presumed to be not without fault. This
presumption may be rebutted, but the
burden of presenting evidence to rebut
the presumption is on the individual.

(3) For purposes of paragraph (d)(1)(i),
furnishing information to the Social
Security Administration or any other
agency shall not be considered to con-
stitute furnishing information to the
Railroad Retirement Board.

(4) For purposes of this section, an
error on the part of the agency shall
not extinguish fault on the part of the
individual.

(e) Circumstances in which the Board
will find an individual not at fault in-
clude but are not limited to:

(1) The overpayment is the result of
Board error of which the overpaid indi-
vidual was not aware and could not
reasonably have been expected to be
aware (Example 1 of this section).

(2) The overpayment is the result of
an adjustment to the overpaid individ-
ual’s annuity because of entitlement of
another individual to an annuity on
the same record of compensation as
that of the overpaid individual (Exam-
ple 2 of this section).

(3) The overpayment is the result of
the Board’s continuing to pay an indi-
vidual after he or she has notified the
Board of an event which caused or
should have caused a reduction in his
or her benefit; provided that continued
payment of the unreduced benefit led
the individual to believe in good faith
that he or she was entitled to the pay-
ments subsequently received.
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