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will vacate the dismissal if he or she 
finds that it was erroneous. We will no-
tify you of whether the administrative 
law judge granted or denied your re-
quest. 

§ 405.383 Effect of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

The administrative law judge’s dis-
missal of a request for a hearing is 
binding and not subject to further re-
view, unless it is vacated by the admin-
istrative law judge under § 405.382 or by 
the Decision Review Board under 
§ 405.427 of this part. 

Subpart E—Decision Review Board 
§ 405.401 Procedures before the Deci-

sion Review Board—general. 
(a) This subpart describes the Deci-

sion Review Board and explains the 
Board’s procedures for reviewing ad-
ministrative law judge decisions. It ex-
plains which claims the Board will re-
view and the effects of that review on 
your claim. 

(b) This subpart also describes how 
the Board may review the administra-
tive law judge’s dismissal of your hear-
ing request and sets out the procedures 
that we use when you request that the 
Board vacate the administrative law 
judge’s dismissal order. 

§ 405.405 Decision Review Board. 
(a) The Board is comprised of admin-

istrative law judges and administrative 
appeals judges, who are appointed to 
the Board by the Commissioner. It is 
responsible for evaluating and review-
ing certain decisions made by adminis-
trative law judges under this part be-
fore the decisions are effectuated. 

(b) As described in § 405.410, the Board 
will review administrative law judge 
decisions. You may not appeal an ad-
ministrative law judge’s decision to the 
Board. The Board may affirm, modify, 
or reverse the administrative law 
judge’s decision. It also may remand 
your claim to the administrative law 
judge for further action and decision. 

(c) The Board is also the final step in 
the administrative review process if 
the administrative law judge dismissed 
your request for a hearing under 
§ 405.380 of this part. As explained in 

§ 405.382 of this part, you must ask the 
administrative law judge to vacate his 
or her dismissal order before you may 
ask the Board to vacate the order. 

(d) In addition, the Board may review 
your claim after the administrative 
law judge’s decision has been effec-
tuated to study our disability deter-
mination process. If the Board reviews 
your claim under this paragraph, it 
will not change the administrative law 
judge’s decision in your claim, unless 
the Board determines that the rules in 
subpart G of this part apply. If the 
Board determines that subpart G ap-
plies, it may reopen and revise the ad-
ministrative law judge’s decision. 

(e) The Board also may identify 
issues that impede consistent adjudica-
tion at all levels of the disability de-
termination process and may rec-
ommend improvements to that process. 

§ 405.410 Selecting claims for Decision 
Review Board review. 

(a)(1) The Board may review your 
claim if the administrative law judge 
made a decision under §§ 405.340 or 
405.370 of this part, regardless of wheth-
er the administrative law judge’s deci-
sion was unfavorable, partially favor-
able, or wholly favorable to you. 

(2) Claims the Board will review may 
include those where there is an in-
creased likelihood of error or that in-
volve the application of new policies, 
rules, or procedures. The Board will re-
view both allowances and denials of 
benefits. It will not review claims 
based on the identity of the adminis-
trative law judge who decided the 
claim. 

(b)(1) The Board may reopen claims 
under subpart G of this part without 
regard to the time limits therein, if, in 
the view of our effectuating compo-
nent, the administrative law judge’s 
decision cannot be effectuated because 
it contains a clerical error affecting 
the outcome of the claim, the decision 
is clearly inconsistent with the Act or 
our regulations, or the decision is un-
clear regarding a matter that affects 
the outcome of the claim. 

(2) If the Board reopens your claim, it 
will do so no later than 60 days from 
the date of the administrative law 
judge’s decision. 
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§ 405.415 Notification by the Decision 
Review Board. 

When the Board reviews your claim, 
we will notify you. The notice will ex-
plain that the Board will review the de-
cision and will complete its action on 
your claim within 90 days of the date 
you receive notice. The notice also will 
explain that if the Board does not com-
plete its action on your claim within 90 
days, the administrative law judge’s 
decision will become our final decision. 

§ 405.420 Effect of Decision Review 
Board action on the right to seek 
judicial review. 

(a)(1) Subject to the provisions of 
paragraph (a)(2) of this section, if the 
Board reviews your claim, the adminis-
trative law judge’s decision will not be 
our final decision. 

(2) If the Board does not complete its 
review within 90 days of the date you 
receive notice that the Board will re-
view your claim, the administrative 
law judge’s decision will become our 
final decision. If you are dissatisfied 
with this final decision, you may seek 
judicial review of the decision under 
section 205(g) of the Act within 60 days 
of the expiration of the 90-day time pe-
riod. The Board will take no further ac-
tion with respect to your claim, unless 
it determines that it can make a deci-
sion that is fully favorable to you 
under the provisions of paragraph (a)(3) 
of this section. 

(3) If the administrative law judge’s 
decision becomes our final decision 
under the provisions of paragraph (a)(2) 
of this section, but the Board deter-
mines that it can make a decision that 
is fully favorable to you, it will reopen 
the administrative law judge’s decision 
in accordance with subpart G of this 
part without regard to the time limits 
therein, and revise it as appropriate. If 
you have already sought judicial re-
view of the final decision under section 
205(g) of the Act, the Board will notify 
the Office of the General Counsel, 
which will then take appropriate ac-
tion to request that the court remand 
the claim for the purpose of issuing the 
Board’s decision. 

(4) Paragraphs (a)(2) and (3) of this 
section do not apply to dismissals that 
you have asked the Board to review. 
You must wait for the Board to take 

action. The appeal rights, if any, that 
will be available at that time depend 
on the nature of the Board’s action and 
will be explained in the Board’s notice. 

(b)(1) When the Board reviews your 
claim, it will either make our final de-
cision or remand the claim to an ad-
ministrative law judge for further pro-
ceedings consistent with the Board’s 
remand order. 

(2) If the Board makes our final deci-
sion in your claim, it will send you no-
tice of the decision, as explained in 
§ 405.445. If you are dissatisfied with the 
final decision, you may seek judicial 
review of the decision under section 
205(g) of the Act. 

(3) If the Board remands your claim 
to an administrative law judge, the 
Board’s remand order is not our final 
decision and you may not seek judicial 
review of the remand order under sec-
tion 205(g) of the Act. The administra-
tive law judge’s decision after remand 
will become our final decision, unless 
the Board reviews the decision under 
§ 405.410. 

(c) The Board’s action under § 405.427 
on your request to vacate the adminis-
trative law judge’s dismissal of your 
request for review is not subject to fur-
ther review. 

§ 405.425 Procedures before the Deci-
sion Review Board. 

(a) The Board may limit the issues 
that it considers and when it does, will 
notify you of those issues. 

(b) You may submit a written state-
ment within 10 days of the date you re-
ceive notice of the Board’s review or 
the Board may ask you to submit a 
written statement within a certain 
time period. The written statement 
may be no longer than 2,000 words, and 
if typed, the typeface must be 12 point 
font or larger. The written statement 
should briefly explain why you agree or 
disagree with the administrative law 
judge’s decision and should cite appli-
cable law and specific facts in the 
record. 

§ 405.427 Procedures before the Deci-
sion Review Board in claims dis-
missed by an administrative law 
judge. 

(a) If you are dissatisfied with the ad-
ministrative law judge’s action on your 
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request to vacate a dismissal under 
§ 405.382 of this part, you may request 
that the Board vacate it. The Board 
will not consider your request to va-
cate a dismissal until the administra-
tive law judge has ruled on your re-
quest. Your request to the Decision Re-
view Board must be in writing and 
must be filed within 60 days after the 
date you receive the notice of the ad-
ministrative law judge’s action under 
§ 405.382 of this part. 

(b) When you request the Board to re-
view the administrative law judge’s 
dismissal of your claim, you may sub-
mit additional evidence, but the Board 
will accept only evidence that is rel-
evant to the dismissal issue. All other 
evidence will be returned to you. 

(c)(1) If you request the Board to va-
cate the administrative law judge’s dis-
missal of your request for a hearing, 
you may submit a written statement 
with the Board at the time that you 
ask the Board to vacate the dismissal 
order. The written statement may be 
no more than 2,000 words, and, if it is 
typed, the typeface must be 12 point 
font or larger. The written statement 
should briefly explain why you agree or 
disagree with the administrative law 
judge’s decision and should cite to the 
relevant facts in the record and appli-
cable law. 

(2) If you file a written statement 
with the Board after you request it to 
vacate the dismissal, the Board will 
not consider your written statement 
and will return it to you without plac-
ing it in the record. 

(d) If you request the Board to vacate 
the administrative law judge’s dis-
missal of your request for a hearing, 
the Board will take one of the fol-
lowing actions: 

(1) Vacate the administrative law 
judge’s dismissal order. If the Board 
issues an order vacating the adminis-
trative law judge’s dismissal order, it 
will remand the claim to the adminis-
trative law judge for further pro-
ceedings consistent with the Board’s 
order, or 

(2) Decline to vacate the dismissal 
order. 

§ 405.430 Record before the Decision 
Review Board. 

Subject to § 405.373(b) of this part, in 
claims reviewed by the Board, the 
record is closed as of the date of the ad-
ministrative law judge’s decision, and 
the Board will base its action on the 
same evidence that was before the ad-
ministrative law judge. When it re-
views a claim, the Board will consider 
only that evidence that was in the 
record before the administrative law 
judge. 

§ 405.440 Actions that the Decision Re-
view Board may take. 

(a) General. The Board may review 
the administrative law judge’s findings 
of fact and application of the law. It 
will apply the substantial evidence 
standard in reviewing the findings of 
fact, but review de novo the applica-
tion of the law. 

(b) Subject to the provision of 
§ 405.420(a)(2), when it reviews a claim 
that has been referred to it, the Board 
may take one of the following actions: 

(1) If the administrative law judge’s 
decision is supported by substantial 
evidence and there is no significant 
error of law, affirm the decision; 

(2) Where there is an error of law, 
issue its own decision which affirms, 
reverses, or modifies the administra-
tive law judge’s decision; 

(3) Where there are factual findings 
that are unsupported by substantial 
evidence and further development is 
necessary to reach a decision, remand 
your claim to the administrative law 
judge for further proceedings con-
sistent with the Board’s order. If the 
Board remands your claim to the ad-
ministrative law judge for further pro-
ceedings, the administrative law judge 
must take any action that is specified 
by the Board in its remand order and 
may take any additional action that is 
not inconsistent with the Board’s re-
mand order. 

§ 405.445 Notification of the Decision 
Review Board’s action. 

We will send notice of the Board’s ac-
tion to you at your last known address. 
The notice will explain in clear and un-
derstandable language the specific rea-
sons for the Board’s action. If the 
Board issues a decision, it will explain 

VerDate Mar<15>2010 14:18 May 20, 2010 Jkt 220063 PO 00000 Frm 00686 Fmt 8010 Sfmt 8002 Y:\SGML\220063.XXX 220063W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



677 

Social Security Administration § 405.701 

in clear and understandable language 
the specific reasons for its decision and 
the notice will also explain how to seek 
judicial review, and explain your right 
to representation. If the Board issues a 
remand order, the notice will explain 
that the remand order is not our final 
decision. 

§ 405.450 Effect of the Decision Review 
Board’s action. 

(a) The Board’s decision is binding 
unless you file an action in Federal dis-
trict court, or the decision is revised 
under subpart G of this part. 

(b) The administrative law judge’s 
decision is binding if the Board does 
not complete its action within 90 days 
of the date you receive notice that the 
Board will review your claim, unless 
you file an action in Federal district 
court, or the decision is revised under 
subpart G of this part. 

(c) The Board’s action to remand 
your claim to an administrative law 
judge is binding and not subject to ju-
dicial review. 

(d) The Board’s action under § 405.427 
on a request to vacate an administra-
tive law judge’s dismissal order is bind-
ing and not subject to further review. 

Subpart F—Judicial Review 

§ 405.501 Judicial review. 

You may file an action in a Federal 
district court within 60 days of the 
date our decision becomes final and ju-
dicially reviewable. 

§ 405.505 Extension of time to file a 
civil action. 

If you have received our final deci-
sion, you may request that we extend 
the time for seeking judicial review in 
a Federal district court. Your request 
must be in writing and explain why the 
action was not filed, or cannot be filed, 
on time. The request must be filed with 
the Board. If you show that you have 
good cause for missing the deadline, we 
will extend the time period. We will 
use the standards in § 405.20 of this part 
to determine if you have good cause for 
an extension of time. 

§ 405.510 Claims remanded by a Fed-
eral court. 

When a Federal court remands a 
claim decided under this part to us for 
further consideration, the Board may 
make a decision based upon the evi-
dence in the record, or it may remand 
the claim to an administrative law 
judge. If the Board remands a claim to 
an administrative law judge, it will 
send you a notice. 

§ 405.515 Application of circuit court 
law. 

We will follow the procedures in 
§§ 404.985 and 416.1485 of this chapter for 
claims decided under this part. 

Subpart G—Reopening and Revis-
ing Determinations and Deci-
sions 

§ 405.601 Reopening and revising de-
terminations and decisions. 

(a) Subject to paragraph (b), the re-
opening procedures of §§ 404.987 through 
404.996 of this chapter apply to title II 
claims and the procedures of §§ 416.1487 
through 416.1494 of this chapter apply 
to title XVI claims. 

(b) When we have issued a final deci-
sion after a hearing on a claim that 
you seek to have reopened, for purposes 
of this part, the time frames for good 
cause under §§ 404.988(b) and 416.1488(b) 
of this chapter are six months from the 
date of the final decision and we will 
not find that ‘‘new and material evi-
dence’’ under §§ 404.989(a)(1) and 
416.1489(a)(1) of this chapter is a basis 
for good cause. 

[71 FR 16446, Mar. 31, 2006; 71 FR 17990, Apr. 
10, 2006] 

Subpart H—Expedited Appeals 
Process for Constitutional Issues 

§ 405.701 Expedited appeals process— 
general. 

You may use the expedited appeals 
process if you have no dispute with our 
findings of fact and our application and 
interpretation of the controlling law, 
but you believe that a part of that law 
is unconstitutional. By using the expe-
dited appeals process you may go di-
rectly to a Federal district court with-
out first completing the administrative 
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