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§ 404.1242 Back pay. 

(a) Back pay defined. Back pay is pay 
received in one period of time which 
would have been paid in a prior period 
of time except for a wrongful or im-
proper action taken by an employer. It 
includes pay made under Federal or 
State laws intended to create an em-
ployment relationship (including situa-
tions where there is unlawful refusal to 
hire) or to protect an employee’s right 
to wages. 

(b) Back pay under a statute. Back pay 
under a statute is a payment by an em-
ployer following an award, determina-
tion or agreement approved or sanc-
tioned by a court or administrative 
agency responsible for enforcing a Fed-
eral or State statute protecting an em-
ployee’s right to employment or wages. 
Examples of these statutes are: 

(1) National Labor Relations Act or a 
State labor relations act; 

(2) Federal or State laws providing 
reemployment rights to veterans; 

(3) State minimum wage laws; and 
(4) Civil Rights Act of 1964. 

Payments based on legislation com-
parable to and having a similar effect 
as those listed in this paragraph may 
also qualify as having been made under 
a statute. Back pay under a statute, 
excluding penalties, is wages if paid for 
covered employment. It is allocated to 
the periods of time in which it should 
have been paid if the employer had not 
violated the statute. For backpay 
awards affecting periods prior to 1987, a 
State must fill a wage report and pay 
the contributions due for all periods in-
volved in the back pay award under the 
rules applicable to those periods. 

(c) Back pay not under a statute. 
Where the employer and the employee 
agree on the amount payable without 
any award, determination or agree-
ment approved or sanctioned by a 
court or administrative agency, the 
payment is not made under a statute. 
This back pay cannot be allocated to 
prior periods of time but must be re-
ported by the employer for the period 
in which it is paid. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1243 Use of reporting forms—for 
wages paid prior to 1987. 

(a) Submitting wage reports. In the 
form and manner required by SSA, a 
State shall submit an annual report of 
the covered wages the State and its po-
litical subdivisions paid their employ-
ees. Any supplemental, adjustment, or 
correctional wage report filed is con-
sidered a part of the State’s wage re-
port. 

(b) Correction of errors. If a State fails 
to report or incorrectly reports an em-
ployee’s wages on its wage report, the 
State shall submit a corrective report 
as required by SSA. 

(c) Reporting on magnetic tape or other 
media. After approval by SSA, a State 
may substitute magnetic tape or other 
media for any form required for sub-
mitting a report or reporting informa-
tion. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1247 When to report wages—for 
wages paid prior to 1987. 

A State shall report wages for the 
calendar year in which they were actu-
ally paid. If the wages were construc-
tively paid in a prior calendar year, the 
wages shall be reported for the prior 
year (see § 404.1042(b) regarding con-
structive payment of wages). 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1249 When and where to make 
deposits of contributions and to file 
contribution returns and wage re-
ports—for wages paid prior to 1987. 

(a) Deposits of contributions. The State 
shall pay contributions in the manner 
required in § 404.1262. (For failure to 
make deposits when due see § 404.1265.) 
The contribution payment is consid-
ered made when received by the appro-
priate Federal Reserve bank or branch 
(see § 404.1262). Except as provided in 
paragraphs (b) (2) and (3) and paragraph 
(c) of this section, contributions are 
due and payable as follows: 

(1) For wages paid before July 1, 1980. 
Contribution payments for wages paid 
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in a calendar quarter are due on the 
15th day of the second month following 
the end of the calendar quarter during 
which the wages were paid. 

(2) For wages paid beginning July 1, 
1980, and before January 1984. Contribu-
tion payments for wages paid in a cal-
endar month are due within the thirty 
day period following the last day of 
that month. 

(3) For wages paid after December 1983 
and prior to 1987. Contribution pay-
ments for wages paid in the first half of 
a calendar month are due on the last 
day of that month. Contribution pay-
ments for wages paid in the second half 
of that calendar month are due on the 
fifteenth day of the next month. (For 
purposes of this section, the first half 
of a calendar month is the first 15 days 
of that month and the second half is 
the remainder of that month.) 

(b) Contribution returns and wage re-
ports—(1) Where to be filed. The State 
shall file the original copies of all con-
tribution returns, wage reports, and 
adjustment reports with the SSA. 

(2) When to be filed—(i) For years prior 
to execution of agreement or modification. 
If an agreement or modification pro-
vides for the coverage of employees for 
periods prior to 1987, the State shall 
pay contributions due and shall file 
wage reports with SSA for these peri-
ods within 90 days after the date of the 
notice that the Commissioner has 
signed the agreement or modification. 

(ii) For year of execution of agreement 
or modification. If the agreement or 
modification provides for the coverage 
of employees for the year of execution 
of the agreement or modification, the 
State may, within 90 days after the 
date of the notice that the Commis-
sioner has signed the agreement or 
modification, submit a single contribu-
tion return and pay all contributions 
due for the following periods: 

(A) The month in which the agree-
ment or modification was signed; 

(B) Any prior months in that year; 
and 

(C) Any subsequent months before 
January 1984 (half-months after De-
cember 1983) whose contribution return 
and payment due date is within this 90 
day period. The State shall file wage 
reports for that year by February 28 of 
the year following the date of execu-

tion or within 90 days of the date of the 
notice, whichever is later. 

(iii) For years after execution of agree-
ment or modification. Except as de-
scribed in paragraph (b)(2)(ii) of this 
section, when the State pays its con-
tributions under paragraph (a) of this 
section, it shall also file a contribution 
return. The State shall file the wage 
report for any calendar year after the 
year of execution of the agreement or 
modification by February 28 of the fol-
lowing calendar year. 

(iv) For good cause shown, and upon 
written request by a State, the Com-
missioner may allow additional time 
for filing the reports and paying the re-
lated contributions described in para-
graphs (b)(2)(i) and (b)(2)(ii) of this sec-
tion. 

(3) Due date is on a weekend, legal holi-
day or Federal nonworkday. If the last 
day for filing the wage report falls on a 
weekend, legal holiday or Federal non-
workday, the State may file the wage 
report on the next Federal workday. If 
the due date for paying contributions 
for the wages paid in a period (as speci-
fied in paragraph (a) of this section) 
falls on a weekend, legal holiday or 
Federal nonworkday, the State shall 
pay the contributions and shall file the 
contribution return no later than— 

(i) The preceding Federal workday 
for wages paid in July 1980 through De-
cember 1983; 

(ii) The next Federal workday for 
wages paid before July 1980 or after De-
cember 1983. 

(4) Submitting reports and payments. 
When submitting the contribution re-
turns or wage reports the State shall 
release them in time to reach SSA by 
the due date. When submitting con-
tribution payments as described in 
§ 404.1262, the State shall release the 
payments in time to reach the appro-
priate Federal Reserve bank or branch 
by the due date. In determining when 
to release any returns, reports, or pay-
ments the State shall provide suffi-
cient time for them to timely reach 
their destination under the method of 
submission used, e.g., mail or elec-
tronic transfer of funds. 

(c) Payments by third party on account 
of sickness or accident disability. Where a 
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third party makes a payment to an em-
ployee on account of sickness or acci-
dent disability which constitutes wages 
for services covered under a State 
agreement, the wages will be consid-
ered, for purposes of the deposits re-
quired under this section, to have been 
paid to the employee on the date on 
which the employer receives notice 
from the third party of the amount of 
the payment. No interest will be as-
sessed for failure to make a timely de-
posit of contributions due on such 
wages for which a deposit was made 
after December 1981 and before July 
1982, to the extent that the failure to 
make the deposit timely is due to rea-
sonable cause and not willful neglect. 

[53 FR 32976, Aug. 29, 1988, as amended at 62 
FR 38451, July 18, 1997; 66 FR 28836, May 25, 
2001] 

§ 404.1251 Final reports—for wages 
paid prior to 1987. 

If a political subdivision is legally 
dissolved, the State shall file a final re-
port on that entity. The report shall 
include each coverage group whose ex-
istence ceases with that of the entity. 
It shall: 

(a) Be marked ‘‘final report’’; 
(b) Cover the period during which 

final payment of wages subject to the 
agreement is made; and 

(c) Indicate the last date wages were 
paid. 

With the final report, the State shall 
submit a statement showing the title 
and business address of the State offi-
cial responsible for keeping the State’s 
records and of each State and local of-
ficial responsible for keeping the 
records for each coverage group whose 
existence is ended. The State shall also 
identify, as prescribed by SSA, each po-
litical subdivision by its assigned num-
ber and, where applicable, any coverage 
group or payroll record unit number 
assigned. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

WHAT IS A STATE’S LIABILITY FOR CON-
TRIBUTIONS—FOR WAGES PAID PRIOR 
TO 1987 

§ 404.1255 State’s liability for contribu-
tions—for wages paid prior to 1987. 

A State’s liability for contributions 
equals the sum of the taxes which 
would be imposed by sections 3101 and 
3111 of the Internal Revenue Code of 
1954, if the services of the employees 
covered by the State’s agreement were 
employment as defined in section 3121 
of the Code. The State’s liability be-
gins when those covered services are 
performed, for which wages are actu-
ally or constructively paid to those in-
dividuals, including wages paid in a 
form other than cash (see § 404.1041(d)). 
If an agreement is effective retro-
actively, the State’s liability for con-
tributions on wages paid during the 
retroactive period begins with the date 
of execution of the agreement or appli-
cable modification. Where coverage of 
a coverage group has been terminated, 
the State is liable for contributions on 
wages paid for covered services even if 
the wages are paid after the effective 
date of termination of coverage. 

§ 404.1256 Limitation on State’s liabil-
ity for contributions for multiple 
employment situations—for wages 
paid prior to 1987. 

(a) Limitation due to multiple employ-
ment. Where an individual in any cal-
endar year performs covered services as 
an employee of a State and as an em-
ployee of one or more political subdivi-
sions of the State, or as an employee of 
more than one political subdivision; 
and the State provides all the funds for 
payment of the amounts which are 
equivalent to the taxes imposed on the 
employer under FICA on that individ-
ual’s remuneration for those services; 
and no political subdivision reimburses 
the State for paying those amounts; 
the State’s agreement or modification 
of an agreement may provide that the 
State’s liability for the contributions 
on that individual’s remuneration shall 
be computed as though the individual 
had performed services in employment 
for only one political subdivision. The 
State may then total the individual’s 
covered wages from all these govern-
mental employers and compute the 
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