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the taxes which would have been re-
quired from an employer under section 
3111 of the Code; and 

(iii) The services of the employees in 
question would have constituted em-
ployment under section 3121(b) of the 
Code; and 

(iv) Section 218(e)(2) of the Act as it 
read prior to the enactment of Pub. L. 
99–509 does not apply (see § 404.1256(a)), 
then the State shall adjust the over-
paid contributions under paragraph 
(b)(1) of this section. With its adjust-
ment the State, where appropriate, 
shall include on the prescribed form a 
statement that the employees from 
whom the excess contributions were 
collected have not received nor expect 
to receive a refund of excess contribu-
tions under section 6413(c) of the Inter-
nal Revenue Code of 1954 (see 
§ 404.1275(b)). Generally, if the State 
does not include this statement with 
its adjustment request, we only refund 
or credit the State for up to one-half of 
the overpaid amount. 

(c) Refund or credit of overpayment 
where section 218(e)(2) of the Act applica-
ble—(1) General. If— 

(i) The overreporting of the amount 
of wages paid to one or more employees 
during a reporting period(s) is due to a 
computation of contributions under 
§ 404.1256 for a year or years prior to the 
year in which the agreement or modi-
fication providing for the computation 
is entered into, or 

(ii) The overreporting is due to a fail-
ure to compute § 404.1256, 

the State shall adjust the overpayment 
under paragraph (b)(1) of this section. 
An overpayment due to overreported 
wages which does not result from the 
computation of contributions or a fail-
ure to compute contributions under 
§ 404.1256 shall also be adjusted by the 
State under paragraph (b)(1) of this 
section. If the adjustment of the over-
payment results in an underreporting 
of wages for any employee by the State 
or any political subdivision, the State 
shall include with the report adjusting 
the overpayment a report adjusting 
each underreporting. If the adjustment 
of the overpayment does not result in 
an underreporting of wages for any em-
ployee by the State or any political 
subdivision, the State shall include 
with the report adjusting the overpay-

ment a statement that the adjustment 
of the overpayment does not result in 
any underreporting. 

(2) Amount of refund or credit. If the 
State collects excess contributions 
from employees, the State’s claim for 
refund or credit is limited to the over-
paid amounts. (See § 404.1275 relating to 
adjustment of employee contributions.) 
If— 

(i) The State collected the correct 
amount of contributions from employ-
ees based on the amount of wages re-
ported and the Forms W-2 issued to the 
employees show only the amount of 
contributions actually collected, but 
the amount of wages reported is being 
adjusted downward, or 

(ii) The State collects excess con-
tributions from employees but Forms 
W-2 have not been issued for an amount 
of wages which is being adjusted down-
ward, the State may claim a refund or 
credit for the overpaid amounts. Where 
the State’s claim for refund or credit is 
for the total overpaid amount, the ad-
justment report shall include a state-
ment that excess contributions have 
not been collected from employees, or, 
where excess contributions have been 
collected, that Forms W-2 have not 
been issued and that, when issued, they 
will show the correct amount of em-
ployee contributions. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1272 Refund or recomputation of 
overpayments which are not adjust-
able—for wages paid prior to 1987. 

(a) General. If a State pays more than 
the correct amount of contributions or 
interest to the appropriate Federal Re-
serve bank or branch (see § 404.1262), 
and no adjustment in the amount of re-
ported wages is necessary, that State 
may file a claim for refund or recompu-
tation of the overpayment. 

(b) Form of claim. No special form is 
required to make a claim for a refund 
or recomputation. If a credit is taken 
under § 404.1271, a claim is not required. 

(c) Proof of representative capacity. If a 
report or return is made by an author-
ized official of the State who ceases to 
act in an official capacity and a claim 
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for a refund is made by a successor offi-
cial, the successor official must submit 
with the claim written evidence show-
ing that he or she has the authority to 
make a claim for and receive a refund 
of any contributions paid by the former 
official. The written evidence is not 
necessary if the successor official has 
previously filed one or more reports or 
returns which contain her or his signa-
ture and official title. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1275 Adjustment of employee 
contributions—for wages paid prior 
to 1987. 

The amount of contributions a State 
deducts from an employee’s remunera-
tion for covered services, or any correc-
tion of that amount, is a matter be-
tween the employee and the State or 
political subdivision. The State shall 
show any correction of an employee’s 
contribution on statements it furnishes 
the employee under § 404.1225 of this 
part. Where the State issues an em-
ployee a Form W-2 and then submits an 
overpayment adjustment but claims 
less than the total overpaid amount as 
a refund or credit, the State shall not 
correct the previously issued Form W- 
2 to reflect that adjustment. 

[53 FR 32976, Aug. 29, 1988, as amended at 65 
FR 16813, Mar. 30, 2000] 

§ 404.1276 Reports and payments erro-
neously made to Internal Revenue 
Service-transfer of funds—for 
wages paid prior to 1987. 

(a) General. In some instances, State 
or local governmental entities not cov-
ered under an agreement make reports 
and pay contributions to IRS under the 
Federal Insurance Contributions Act 
(FICA) procedures applicable to private 
employers in the mistaken belief that 
this provides Social Security coverage 
under section 218 of the Act for their 
employees. In other instances, entities 
which are covered under an agreement 
erroneously report to IRS, or a State 
or local government employee reports 
other employees to IRS or reports to 
IRS as a self-employed individual. 
Where these reports and payments are 
erroneously made to IRS, the State 

may correct the error and obtain cov-
erage under its agreement as described 
in paragraphs (b) through (f) of this 
section. 

(b) Political subdivision not included in 
the State agreement. We notify the State 
that if it desires coverage, it may be 
provided by either a regular modifica-
tion or an error modification, depend-
ing on the circumstances (§§ 404.1215 
and 404.1216). In most cases, the State 
may obtain coverage by a regular 
modification. If a regular modification 
cannot be used (e.g., State law does not 
permit the retroactive effective date 
which would be desired), the State may 
use an error modification. The effec-
tive date of either modification de-
pends on the facts of the situation 
being corrected. 

(c) Political subdivision included in the 
agreement. If a political subdivision in-
cluded in the agreement erroneously 
makes reports and payments under 
FICA procedures, the State must cor-
rect the reportings for periods not 
barred by the statute of limitations. If 
the covered entity reported both under 
the agreement and under FICA proce-
dures, we notify IRS and make nec-
essary corrections in the earnings 
records. We also advise the State that 
the entity which reported under FICA 
procedures should request a refund of 
payments erroneously made to IRS. 

(d) State and local government employ-
ees erroneously reported as employees of 
individual or as self-employed—(1) Cov-
ered entity. If employees of a covered 
entity are erroneously reported as em-
ployees of an individual or as self-em-
ployed, we advise the State that the in-
dividual who made the reports should 
request a refund from IRS for periods 
not barred by the statute of limita-
tions. We require the State to file cor-
rectional reports and returns for any 
periods open under the State and local 
statute of limitations. 

(2) Noncovered entity. We advise the 
State that the individual who made the 
reports should request a refund from 
IRS for the periods not barred by the 
statute of limitations. If the State 
wishes to provide coverage, it must 
submit a modification as discussed in 
paragraph (b) of this section. If the 
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