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(iv) The Social Security Administra-
tion has not issued to the State a final 
audit statement on the State’s wage or 
correction reports; or 

(v) There is pending Federal legisla-
tion which may substantially affect 
the issue in question, or the issue has 
national implications. 

(b) The 365-day period. If a State files 
a report before the applicable time lim-
itation in § 404.1286 (or any extension 
under paragraph (a) of this section) 
ends and makes no payment or pays 
less than the correct amount due, the 
Commissioner may assess the State for 
the amount due after the applicable 
time limitation has ended. However, 
the Commissioner must make the as-
sessment no later than the 365th day 
after the day the State makes payment 
to the Secretary of the Treasury. The 
Commissioner can only make this as-
sessment on the wages paid to the re-
ported individuals for the reported pe-
riods. The Commissioner, in making 
this assessment, credits the amount 
paid by the State on these individuals’ 
wages for those reported periods. 

(c) Revision of employee’s earnings 
record. If, under section 205(c)(5) (A) or 
(B) of the Act, the Commissioner cred-
its wages to an individual’s earnings 
record, the Commissioner may make 
an assessment for any amount due on 
those wages before the Commissioner’s 
decision on revising the individual’s 
earnings record becomes final. (Sec-
tions 404.822(c) (1) and (2) describe the 
time limits for revising an earnings 
record where an individual has applied 
for monthly benefits or a lump-sum 
death payment or requested that we 
correct his earnings record.) 

(d) Overpayment of contributions on 
wages of employee having other wages in 
a period barred to assessment. If the 
Commissioner allows a State a credit 
or refund of an overpayment for wages 
paid or alleged to have been paid an in-
dividual in a calendar year but the 
facts upon which the allowance is 
based establish that contributions are 
due on other wages paid that individual 
in that year which are barred to assess-
ment, we may make an assessment 
notwithstanding the periods of limita-
tion in § 404.1286. The assessment, how-
ever, must be made before or at the 
time we notify the State of the allow-

ance of the credit or refund. In this sit-
uation, the Commissioner reduces the 
amount of the State’s credit or refund 
by the assessed amount and notifies 
the State accordingly. For purposes of 
this paragraph, the assessment shall 
only include contributions and not in-
terest as provided for in section 218(j) 
of the Act as it read prior to the enact-
ment of Pub. L. 99–509. 

Example: The State files an adjustment re-
port timely to correct an error in the 
amount reported as wages for an employee. 
The correction reduces the employee’s wages 
for the year to less than the maximum 
amount creditable. The employee has other 
earnings in the same year which were not re-
ported because of the previously reported 
maximum amounts. The applicable time lim-
itation for assessing contributions on wages 
for the year has expired before the credit was 
allowed. The Commissioner may assess for 
the underpaid contributions but no later 
than thd date of the notice to the State that 
its claim for a credit had been allowed. 

(e) Evasion of payment. The Commis-
sioner may make an assessment of an 
amount due at any time where the 
State’s failure to pay the amount due 
results from the fraudulent attempt of 
an officer or employee of the State or 
political subdivision to defeat or evade 
payment of that amount. 

[53 FR 32976, Aug. 29, 1988, as amended at 62 
FR 38451, July 18, 1997] 

§ 404.1289 Payment after expiration of 
time limitation for assessment—for 
wages paid prior to 1987. 

The Commissioner accepts wage re-
ports filed by a State even though the 
applicable time limitation described in 
§ 404.1286 (or as the time limitation is 
extended under § 404.1287) has expired, 
provided: 

(a) The State pays to the Secretary 
of the Treasury the amount due on the 
wages paid to employees performing 
services in the coverage group in the 
calendar years for which the wage re-
ports are being made; and 

(b) The State agrees in writing with 
the Secretary to extend the time limi-
tation for all employees in the cov-
erage group in the calendar years for 
which the wage reports are being made. 
In this situation, the time period for 
assessment is extended until the Com-
missioner notifies the State that the 
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wage reports are accepted. Where the 
State pays the amount due within the 
time period as extended under this sec-
tion, the amount shall not include in-
terest as provided for in section 218(j) 
of the Act as it read prior to the enact-
ment of Pub. L. 99–509. 

[53 FR 32976, Aug. 29, 1988, as amended at 62 
FR 38451, July 18, 1997] 

SECRETARY’S REVIEW OF DECISIONS ON 
CREDITS, REFUNDS, OR ASSESSMENTS— 
FOR WAGES PAID PRIOR TO 1987 

§ 404.1290 Review of decisions by the 
Secretary—for wages paid prior to 
1987. 

What decisions will be reviewed. A 
State, under section 218(s) of the Act as 
it read prior to the enactment of Pub. 
L. 99–509, may request review of an as-
sessment of an amount due from the 
State, an allowance to the State of a 
credit or refund of an overpayment, or 
a disallowance of the State’s claim for 
credit or refund of an overpayment. 
The Commissioner may review regard-
less of whether the amount assessed 
has been paid or whether the credit or 
refund has been accepted by the State. 
Prior to the Commissioner’s review, 
however, an assessment, allowance or 
disallowance may be reconsidered 
under §§ 404.1291 through 404.1293. 

[53 FR 32976, Aug. 29, 1988, as amended at 62 
FR 38451, July 18, 1997] 

§ 404.1291 Reconsideration—for wages 
paid prior to 1987. 

After the State requests review of 
the assessment or allowance or dis-
allowance of a credit or refund, and 
prior to the Commissioner’s review, 
that decision may be reconsidered, and 
affirmed, modified, or reversed. We no-
tify the State of the reconsidered de-
termination and the basis for it. The 
State may request the Commissioner 
to review this reconsidered determina-
tion under § 404.1294(b). In limited situ-
ations, SSA and the State may agree 
that the reconsideration process should 
be waived, e.g., where major policy is 
at issue. 

§ 404.1292 How to request review—for 
wages paid prior to 1987. 

(a) Form of request. No particular 
form of request is required. However, a 
written request for review must: 

(1) Identify the assessment, allow-
ance or disallowance being questioned; 

(2) Describe the specific issue on 
which the review is requested; 

(3) Contain any additional informa-
tion or argument relevant to that 
issue; and 

(4) Be signed by an official authorized 
to request the review on behalf of the 
State. 

(b) Submitting additional material. A 
State has 90 days from the date it re-
quests review to submit additional evi-
dence it wishes considered during the 
review process. The time limit for sub-
mitting additional evidence may be ex-
tended upon written request of the 
State and for good cause shown. 

(Approved by the Office of Management and 
Budget under control number 0960–0425) 

[53 FR 32976, Aug. 29, 1988, as amended at 66 
FR 28836, May 25, 2001] 

§ 404.1293 Time for filing request for 
review—for wages paid prior to 
1987. 

(a) Time for filing. The State must file 
its request for review within 90 days 
after the date of the notice of assess-
ment, allowance, or disallowance. Usu-
ally, the date of the request for review 
is considered the filing date. Where the 
90-day period ends on a weekend, legal 
holiday or Federal nonworkday, a re-
quest filed on the next Federal work-
day is considered as timely filed. 

(b) Extension of time. For good cause 
shown, and upon written application by 
a State filed prior to the expiration of 
the time for filing a request for review, 
additional time for filing the request 
may be allowed. 

§ 404.1294 Notification to State after 
reconsideration—for wages paid 
prior to 1987. 

(a) The State will be notified in writ-
ing of the reconsidered determination 
on the assessment, allowance, or dis-
allowance, and the basis for the deter-
mination. 

(b) If the State does not agree with 
the reconsidered determination, it has 
90 days from the date of notice of the 
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