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earnings record the entitlement is 
based. The spousal relationship over 
the required period can be that of wife, 
husband, widow, widower, divorced 
wife, divorced husband, surviving di-
vorced wife, surviving divorced hus-
band, surviving divorced mother, sur-
viving divorced father, or a combina-
tion of two or more of these categories. 

(4) An alien who is entitled to par-
ent’s benefits must have resided in the 
United States for 5 or more years as a 
parent of the person on whose earnings 
record the entitlement is based. 

(5) Individuals eligible for benefits 
before January 1, 1985 (including those 
eligible for one category of benefits on 
a particular worker’s earnings record 
after December 31, 1984, but also eligi-
ble for a different category of benefits 
on the same worker’s earnings record 
before January 1, 1985), will not have to 
meet the residency requirement. 

(6) Definitions applicable to para-
graph (d) of this section are as follows: 

Eligible for benefits means that an in-
dividual satisfies the criteria described 
in subpart D of this part for benefits at 
a particular time except that the per-
son need not have applied for those 
benefits at that time. 

Other parent for purposes of para-
graph (d)(1)(ii) of this section means 
any other living parent who is of the 
opposite sex of the worker and who is 
the adoptive parent by whom the child 
was adopted before the child attained 
age 16 and who is or was the spouse of 
the person on whose earnings record 
the child is entitled; or the natural 
mother or natural father of the child; 
or the step-parent of the child by a 
marriage, contracted before the child 
attained age 16, to the natural or 
adopting parent on whose earnings 
record the child is entitled. (Note: 
Based on this definition, a child may 
have more than one living other parent. 
However, the child’s benefit will be 
payable for a month if in that month 
he or she has one other parent who had 
resided in the U.S. for at least 5 years.) 

Resided in the United States for satis-
fying the residency requirement means 
presence in the United States with the 
intention of establishing at least a 
temporary home. A period of residence 
begins upon arrival in the United 
States with that intention and con-

tinues so long as an attachment to an 
abode in the United States is main-
tained, accompanied by actual physical 
presence in the United States for a sig-
nificant part of the period, and ending 
the day of departure from the United 
States with the intention to reside 
elsewhere. The period need not have 
been continuous and the requirement is 
satisfied if the periods of U.S. residence 
added together give a total of 5 full 
years. 

(7) The provisions described in para-
graph (d) of this section shall not apply 
if the beneficiary is a citizen or resi-
dent of a country with which the 
United States has a totalization agree-
ment in force, except to the extent pro-
vided by that agreement. 

[32 FR 19159, Dec. 20, 1967, as amended at 34 
FR 13366, Aug. 19, 1969; 52 FR 8249, Mar. 17, 
1987; 52 FR 26145, July 13, 1987; 60 FR 17445, 
Apr. 6, 1995; 62 FR 38450, July 18, 1997; 69 FR 
51555, Aug. 20, 2004; 74 FR 48856, Sept. 25, 2009] 

§ 404.461 Nonpayment of lump sum 
after death of alien outside United 
States for more than 6 months. 

Where an individual dies outside the 
United States after January 1957 and 
no monthly benefit was or could have 
been paid to him for the month pre-
ceding the month in which he died be-
cause of the provisions described in 
§ 404.460, no lump-sum death payment 
may be made upon the basis of the in-
dividual’s earnings record. 

§ 404.462 Nonpayment of hospital and 
medical insurance benefits of alien 
outside United States for more than 
6 months. 

No payments may be made under 
part A (hospital insurance benefits) of 
title XVIII for items or services fur-
nished to an individual in any month 
for which the prohibition described in 
§ 404.460 against payment of benefits to 
an individual outside the United States 
for more than six full consecutive cal-
endar months is applicable (or would be 
if he were entitled to any such bene-
fits). Also, no payments may be made 
under part B (supplementary medical 
insurance benefits) of title XVIII for 
expenses incurred by an individual dur-
ing any month the individual is not 
paid a monthly benefit by reason of the 
provisions described in § 404.460 or for 
which no monthly benefit would be 
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paid if he were otherwise entitled 
thereto. 

§ 404.463 Nonpayment of benefits of 
aliens outside the United States; 
‘‘foreign social insurance system,’’ 
and ‘‘treaty obligation’’ exceptions 
defined. 

(a) Foreign social insurance system ex-
ception. The following criteria are used 
to evaluate the social insurance or pen-
sion system of a foreign country to de-
termine whether the exception de-
scribed in § 404.460(b) to the alien non-
payment provisions applies: 

(1) Social insurance or pension system. 
A social insurance system means a gov-
ernmental plan which pays benefits as 
an earned right, on the basis either of 
contributions or work in employment 
covered under the plan, without regard 
to the financial need of the beneficiary. 
However, a plan of this type may still 
be regarded as a social insurance system 
though it may provide, in a subordi-
nate fashion, for a supplemental pay-
ment based on need. A pension system 
means a governmental plan which pays 
benefits based on residence or age, or a 
private employer’s plan for which the 
government has set up uniform stand-
ards for coverage, contributions, eligi-
bility, and benefit amounts provided 
that, in both of these types of plans, 
the financial need of the beneficiary is 
not a consideration. 

(2) In effect. The social insurance or 
pension system of the foreign country 
must be in effect. This means that the 
foreign social insurance or pension sys-
tem is in full operation with regard to 
taxes (or contributions) and benefits, 
or is in operation with regard to taxes 
(or contributions), and provision is 
made for payments to begin imme-
diately upon the expiration of the pe-
riod provided in the law for acquiring 
earliest eligibility. It is not in effect if 
the law leaves the beginning of oper-
ation to executive or other administra-
tive action; nor is it in effect if the law 
has been temporarily suspended. 

(3) General application. The term of 
general application means that the so-
cial insurance or pension system (or 
combination of systems) covers a sub-
stantial portion of the paid labor force 
in industry and commerce, taking into 
consideration the industrial classifica-
tion and size of the paid labor force and 

the population of the country, as well 
as occupational, size of employer, and 
geographical limitations on coverage. 

(4) Periodic benefit or actuarial equiva-
lent. The term periodic benefit means a 
benefit payable at stated regular inter-
vals of time such as weekly, biweekly, 
or monthly. Actuarial equivalent of a 
periodic benefit means the commuta-
tion of the value of the periodic benefit 
into a lump-sum payment, taking life 
expectancy and interest into account. 

(5) Benefits payable on account of old 
age, retirement, or death. The require-
ment that benefits be payable on ac-
count of old age, retirement, or death, is 
satisfied if the foreign social insurance 
plan or system includes provision for 
payment of benefits to aged or retired 
persons and to dependents and sur-
vivors of covered workers. The require-
ment is also met where the system 
pays benefits based only on old age or 
retirement. The requirement is not 
met where the only benefits payable 
are workmen’s compensation pay-
ments, cash sickness payments, unem-
ployment compensation payments, or 
maternity insurance benefits. 

(6) System under which U.S. citizens 
who qualify may receive payment while 
outside the foreign country. The foreign 
social insurance or pension system 
must permit payments to qualified 
U.S. citizens while outside such foreign 
country, regardless of the duration of 
their absence therefrom and must 
make the payments without restriction 
or qualification to these U.S. citizens 
at full rate, or at the full actuarial 
value. The foreign system is considered 
to pay benefits at the full rate if the 
U.S. citizen receives the full benefit 
rate in effect for qualified beneficiaries 
at the time of his award, whether he is 
then inside or outside the paying coun-
try; and he continues to receive the 
same benefit amount so long as he re-
mains outside that country, even 
though he may not receive any in-
creases going into effect after his 
award provided that in those other 
countries in which such increases are 
denied to beneficiaries, they are denied 
to all beneficiaries including nationals 
of the paying country. 

(7) List of countries which meet the so-
cial insurance or pension system exception 
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