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hearing decision is mailed to you. Even 
if all of the parties waive their right to 
appear at a hearing, the administrative 
law judge may notify them of a time 
and a place for an oral hearing, if he or 
she believes that a personal appearance 
and testimony by you or any other 
party is necessary to decide the case. 

(c) What evidence is admissible at a 
hearing. The administrative law judge 
may receive evidence at the hearing 
even though the evidence would not be 
admissible in court under the rules of 
evidence used by the court. 

(d) Subpoenas. (1) When it is reason-
ably necessary for the full presentation 
of a case, an administrative law judge 
or a member of the Appeals Council 
may, on his or her own initiative or at 
the request of a party, issue subpoenas 
for the appearance and testimony of 
witnesses and for the production of 
books, records, correspondence, papers, 
or other documents that are material 
to an issue at the hearing. 

(2) Parties to a hearing who wish to 
subpoena documents or witnesses must 
file a written request for the issuance 
of a subpoena with the administrative 
law judge or at one of our offices at 
least 5 days before the hearing date. 
The written request must give the 
names of the witnesses or documents 
to be produced; describe the address or 
location of the witnesses or documents 
with sufficient detail to find them; 
state the important facts that the wit-
ness or document is expected to prove; 
and indicate why these facts could not 
be proven without issuing a subpoena. 

(3) We will pay the cost of issuing the 
subpoena. 

(4) We will pay subpoenaed witnesses 
the same fees and mileage they would 
receive if they had been subpoenaed by 
a Federal district court. 

(e) Witnesses at a hearing. Witnesses 
may appear at a hearing in person or, 
when the conditions in § 404.936(c) exist, 
by video teleconferencing. They shall 
testify under oath or affirmation, un-
less the administrative law judge finds 
an important reason to excuse them 
from taking an oath or affirmation. 
The administrative law judge may ask 
the witnesses any questions material 
to the issues and shall allow the par-
ties or their designated representatives 
to do so. 

(f) Collateral estoppel—issues previously 
decided. An issue at your hearing may 
be a fact that has already been decided 
in one of our previous determinations 
or decisions in a claim involving the 
same parties, but arising under a dif-
ferent title of the Act or under the 
Federal Coal Mine Health and Safety 
Act. If this happens, the administrative 
law judge will not consider the issue 
again, but will accept the factual find-
ing made in the previous determination 
or decision unless there are reasons to 
believe that it was wrong. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 68 FR 5219, Feb. 3, 2003] 

§ 404.951 When a record of a hearing 
before an administrative law judge 
is made. 

The administrative law judge shall 
make a complete record of the hearing 
proceedings. The record will be pre-
pared as a typed copy of the pro-
ceedings if— 

(a) The case is sent to the Appeals 
Council without a decision or with a 
recommended decision by the adminis-
trative law judge; 

(b) You seek judicial review of your 
case by filing an action in a Federal 
district court within the stated time 
period, unless we request the court to 
remand the case; or 

(c) An administrative law judge or 
the Appeals Council asks for a written 
record of the proceedings. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.952 Consolidated hearing before 
an administrative law judge. 

(a) General. (1) A consolidated hear-
ing may be held if— 

(i) You have requested a hearing to 
decide your benefit rights under title II 
of the Act and you have also requested 
a hearing to decide your rights under 
another law we administer; and 

(ii) One or more of the issues to be 
considered at the hearing you re-
quested are the same issues that are in-
volved in another claim you have pend-
ing before us. 

(2) If the administrative law judge 
decides to hold the hearing on both 
claims, he or she decides both claims, 
even if we have not yet made an initial 
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or reconsidered determination on the 
other claim. 

(b) Record, evidence, and decision. 
There will be a single record at a con-
solidated hearing. This means that the 
evidence introduced in one case be-
comes evidence in the other(s). The ad-
ministrative law judge may make ei-
ther a separate or consolidated deci-
sion. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.953 The decision of an adminis-
trative law judge. 

(a) General. The administrative law 
judge shall issue a written decision 
that gives the findings of fact and the 
reasons for the decision. The adminis-
trative law judge must base the deci-
sion on the preponderance of the evi-
dence offered at the hearing or other-
wise included in the record. The admin-
istrative law judge shall mail a copy of 
the decision to all the parties at their 
last known address. The Appeals Coun-
cil may also receive a copy of the deci-
sion. 

(b) Wholly favorable oral decision en-
tered into the record at the hearing. The 
administrative law judge may enter a 
wholly favorable oral decision based on 
the preponderance of the evidence into 
the record of the hearing proceedings. 
If the administrative law judge enters 
a wholly favorable oral decision into 
the record of the hearing proceedings, 
the administrative law judge may issue 
a written decision that incorporates 
the oral decision by reference. The ad-
ministrative law judge may use this 
procedure only in those categories of 
cases that we identify in advance. The 
administrative law judge may only use 
this procedure in those cases where the 
administrative law judge determines 
that no changes are required in the 
findings of fact or the reasons for the 
decision as stated at the hearing. If a 
wholly favorable decision is entered 
into the record at the hearing, the ad-
ministrative law judge will also in-
clude in the record, as an exhibit en-
tered into the record at the hearing, a 
document that sets forth the key data, 
findings of fact, and narrative ration-
ale for the decision. If the decision in-
corporates by reference the findings 

and the reasons stated in an oral deci-
sion at the hearing, the parties shall 
also be provided, upon written request, 
a record of the oral decision. 

(c) Recommended decision. Although 
an administrative law judge will usu-
ally make a decision, the administra-
tive law judge may send the case to the 
Appeals Council with a recommended 
decision based on a preponderance of 
the evidence when appropriate. The ad-
ministrative law judge will mail a copy 
of the recommended decision to the 
parties at their last known addresses 
and send the recommended decision to 
the Appeals Council. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 54 FR 37792, Sept. 13, 
1989; 69 FR 61597, Oct. 20, 2004; 73 FR 76944, 
Dec. 18, 2008] 

§ 404.955 The effect of an administra-
tive law judge’s decision. 

The decision of the administrative 
law judge is binding on all parties to 
the hearing unless— 

(a) You or another party request a re-
view of the decision by the Appeals 
Council within the stated time period, 
and the Appeals Council reviews your 
case; 

(b) You or another party requests a 
review of the decision by the Appeals 
Council within the stated time period, 
the Appeals Council denies your re-
quest for review, and you seek judicial 
review of your case by filing an action 
in a Federal district court; 

(c) The decision is revised by an ad-
ministrative law judge or the Appeals 
Council under the procedures explained 
in § 404.987; 

(d) The expedited appeals process is 
used; 

(e) The decision is a recommended 
decision directed to the Appeals Coun-
cil; or 

(f) In a case remanded by a Federal 
court, the Appeals Council assumes ju-
risdiction under the procedures in 
§ 404.984. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 54 FR 37792, Sept. 13, 
1989] 
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