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(b) The administrative law judge will 
accept the evidence if you show that 
there is a reasonable probability that 
the evidence, alone or when considered 
with the other evidence of record, 
would change the outcome of the deci-
sion, and: 

(1) Our action misled you; 
(2) You had a physical, mental, edu-

cational, or linguistic limitation(s) 
that prevented you from submitting 
the evidence earlier; or 

(3) Some other unusual, unexpected, 
or unavoidable circumstance beyond 
your control prevented you from sub-
mitting the evidence earlier. 

(c)(1) The administrative law judge 
will notify you within 10 days whether 
or not he or she will reconsider the 
final decision. 

(2) If the administrative law judge de-
clines to reconsider his or her decision, 
the decision remains final. If you 
choose to seek judicial review, you 
must file in Federal court within the 
60-day period beginning with the date 
you originally received the final deci-
sion. 

(3) If the administrative law judge 
agrees to reconsider his or her decision 
based on the new evidence, the final de-
cision is vacated and not subject to ju-
dicial review. After considering the 
new evidence, the administrative law 
judge will take appropriate action, in-
cluding rendering a decision under 
§ 405.370, and we will send you notice of 
the decision under § 405.371. 

(d) If the administrative law judge’s 
decision is not our final decision, you 
must submit your evidence to the Deci-
sion Review Board, and the Board will 
consider it if you make the showings 
required in paragraph (b) of this sec-
tion. 

§ 405.380 Dismissal of a request for a 
hearing before an administrative 
law judge. 

An administrative law judge may dis-
miss a request for a hearing: 

(a) At any time before notice of the 
hearing decision is mailed, when you 
withdraw the request orally on the 
record at the hearing or in writing; 

(b)(1) If neither you nor the person 
you designate to act as your represent-
ative appears at the hearing or at the 
prehearing conference, we previously 

notified you that your request for hear-
ing may be dismissed if you did not ap-
pear, and you do not give a good reason 
for failing to appear; or 

(2) If neither you nor the person you 
designate to act as your representative 
appears at the hearing or at the pre-
hearing conference, we had not pre-
viously notified you that your request 
for hearing may be dismissed if you did 
not appear, and within 10 days after we 
send you a notice asking why you did 
not appear, you do not give a good rea-
son for failing to appear. 

(3) In determining whether you had a 
good reason under this paragraph, we 
will consider the factors described in 
§ 405.20(a) of this part; 

(c) If the doctrine of res judicata ap-
plies because we have made a previous 
determination or decision on your dis-
ability claim on the same facts and on 
the same issue or issues, and this pre-
vious determination or decision has be-
come final; 

(d) If you have no right to a hearing 
under § 405.305; 

(e) If you did not request a hearing in 
time and we have not extended the 
time for requesting a hearing; or 

(f) If you die and your estate or any 
person to whom an underpayment may 
be distributed under §§ 404.503 or 416.542 
of this chapter has not pursued your 
claim. 

§ 405.381 Notice of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

We will mail a written notice of the 
dismissal of the hearing request to you 
at your last known address. The notice 
will tell you that you may ask the ad-
ministrative law judge to vacate the 
dismissal (see § 405.382), and will ex-
plain your right to representation. The 
notice will also tell you that you may 
ask the Decision Review Board to re-
view the dismissal if the administra-
tive law judge does not vacate it. 

§ 405.382 Vacating a dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

If you ask in writing within 30 days 
after the date you receive the notice of 
dismissal, an administrative law judge 
may vacate a dismissal of a hearing re-
quest. The administrative law judge 
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