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in § 410.610), may petition for an exten-
sion of time for filing a request for 
hearing or review or for commencing a 
civil action in a district court of the 
United States, although the time for 
filing such request or commencing such 
action (see §§ 410.631 and 410.661 and sec-
tion 205(g) of the Social Security Act 
as incorporated by section 413(b) of the 
Act), has passed. If an extension of the 
time fixed by § 410.631 for requesting a 
hearing before an Administrative Law 
Judge is sought, the petition may be 
filed with an Administrative Law 
Judge. In any other case, the petition 
shall be filed with the Appeals Council. 
The petition shall be in writing and 
shall state the reasons why the request 
or action was not filed within the re-
quired time. For good cause shown, an 
Administrative Law Judge or the Ap-
peals Council, as the case may be, may 
extend the time for filing such request 
or action. 

(b) Where civil action commenced 
against wrong defendant. If a party to a 
decision of the Appeals Council, or to a 
decision of the Administrative Law 
Judge where the request for review of 
such decision is denied (see § 410.662), 
timely commences a civil action in a 
district court as provided by section 
205(g) of the Social Security Act as in-
corporated by section 413(b) of the Act, 
but names as defendant the United 
States or any agency, officer, or em-
ployee thereof instead of the Commis-
sioner either by name or by official 
title, and causes process to be served in 
such action as required by the Federal 
Rules of Civil Procedure, the Adminis-
tration shall mail notice to such party 
that he has named the incorrect de-
fendant in such action; and the time 
within which such party may com-
mence the civil action pursuant to sec-
tion 205(g) of the Social Security Act 
against the Commissioner shall be 
deemed to be extended to and including 
the 60th day following the date of mail-
ing of such notice. 

[37 FR 20653, Sept. 30, 1972, as amended at 62 
FR 38453, July 18, 1997] 

§ 410.670 Review by Appeals Council. 
Where an Administrative Law Judge 

has determined the matter of extend-
ing the time for filing such request 
(whether he has allowed or denied the 

request for such extension), the Ap-
peals Council on its own motion may 
review such determination and either 
affirm or reverse it. In connection with 
this review, the Appeals Council may 
consider whatever additional evidence 
relevant to this request a party may 
wish to present. 

§ 410.670a Judicial review. 
A civil action may be commenced in 

a district court of the United States 
with respect to a decision of the Ap-
peals Council, or to a decision of the 
Administrative Law Judge (formerly 
called hearing examiner) where the re-
quest for review of such decision is de-
nied by the Appeals Council, as pro-
vided in section 205 (g) and (h) of the 
Social Security Act, as incorporated by 
section 413(b) of the Act. 

[37 FR 20653, Sept. 30, 1972] 

§ 410.670b Interim provision for the 
adjudication of certain claims filed 
prior to May 19, 1972. 

(a) General. Section 6 of the Black 
Lung Benefits Act of 1972 added a sec-
tion 431 to title IV of the Federal Coal 
Mine Health and Safety Act of 1969 
which requires the Commissioner to re-
view, under the terms of the 1972 
amendments, all claims for benefits 
which were filed prior to May 19, 1972 
(the date of enactment of the 1972 
amendments), and which were either 
pending before the Administration on 
that date, or which had been previously 
disallowed. Therefore, notwithstanding 
any other provision of this subpart, 
and in keeping with the objective of 
providing for effective and expeditious 
processing of the large backlog of 
claims that have to be reexamined 
under the 1972 amendments, all such 
claims for benefits will be adjudicated 
under the terms of the amended Act in 
accordance with this section. 

(b) Cases remanded by the Federal 
courts. (1) Those claims described in 
paragraph (a) of this section which are 
remanded to the Commissioner by the 
Federal courts are reviewed in the Bu-
reau of Hearings and Appeals. 

(2) A decision will be rendered by an 
Administrative Law Judge (formerly 
called hearing examiner) in all such 
claims which can be allowed under the 
1972 amendments on the evidence then 

VerDate Mar<15>2010 14:18 May 20, 2010 Jkt 220063 PO 00000 Frm 00794 Fmt 8010 Sfmt 8002 Y:\SGML\220063.XXX 220063W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



785 

Social Security Administration § 410.670b 

of record. Such decision shall be con-
sidered the Administrative Law 
Judge’s decision referred to in § 410.654, 
and a party to the decision may re-
quest review thereof by the Appeals 
Council in accordance with §§ 410.660 
and 410.661. 

(3) A copy of such Administrative 
Law Judge’s decision shall be mailed to 
such party at his last known address. 
The date of mailing of such decision 
will replace the date of any prior no-
tice of an initial determination for pur-
poses of § 410.672. 

(4) Those claims described in para-
graph (a) of this section which are re-
manded to the Commissioner by the 
Federal courts and which cannot be al-
lowed in the Bureau of Hearings and 
Appeals under the 1972 amendments on 
the evidence then of record, shall be re-
manded to the Administration’s Bu-
reau of Disability Insurance for a new 
determination. 

(c) Claims pending in the Bureau of 
Hearings and Appeals. (1) Those claims 
described in paragraph (a) of this sec-
tion which are pending before an Ad-
ministrative Law Judge or the Appeals 
Council and which can be allowed 
under the 1972 amendments on the evi-
dence then of record will be decided by 
an Administrative Law Judge or the 
Appeals Council, and this decision will 
constitute the decision referred to in 
§ 410.654 or § 410.665(c). 

(2) A copy of such Administrative 
Law Judge’s decision shall be mailed to 
such party at his last known address. 
The date of mailing of such decision 
will replace the date of any prior no-
tice of an initial determination for pur-
poses of § 410.672. Such claims pending 
before an Administrative Law Judge or 
the Appeals Council which cannot be 
allowed under the 1972 amendments on 
the evidence then of record shall be re-
manded to the Administration’s Bu-
reau of Disability Insurance for a new 
determination. 

(d) Claims pending in, or remanded to 
the Bureau of Disability Insurance. (1) 
Those claims described in paragraph 
(a) of this section in which no timely 
request for hearing has been filed, or in 
which an Administrative Law Judge or 
the Appeals Council has previously ren-
dered or affirmed a decision of dis-
allowance, or which have been re-

manded by the Bureau of Hearings and 
Appeals in accordance with paragraph 
(b) or (c) of this section, shall be re-
viewed in the Bureau of Disability In-
surance and a new determination 
made. 

(2) Written notice of such determina-
tion shall be mailed to the party at his 
last known address. If such new deter-
mination is adverse to the party in 
whole or in part, the notice shall ex-
plain the basis for the determination. 
It shall also advise the party of his 
right to request further consideration 
of the determination by the Bureau of 
Disability Insurance if he has addi-
tional evidence or contentions as to 
fact or law to submit. The effective 
date of such notice shall be a date 30 
days later than the date of mailing and 
shall be expressly indicated in such no-
tice. 

(3) Before this effective date, the 
party may request further consider-
ation of the determination by the Bu-
reau of Disability Insurance if he has 
additional evidence or contentions as 
to fact or law to submit. If such further 
consideration is requested timely, the 
new determination referred to in para-
graph (d)(1) of this section shall not go 
into effect. Rather, his claim will be 
further considered as requested and a 
further determination made. Written 
notice of the latter determination will 
be mailed to the party at his last 
known address. If this determination is 
adverse to the party in whole or in 
part, the notice shall explain the basis 
for the determination. The effective 
date of such notice shall be the date of 
mailing. 

(4) The effective date of the deter-
mination referred to in paragraph (d)(2) 
or (d)(3) of this section shall replace 
the date of any prior notice of an ini-
tial determination for purposes of 
§ 410.672. 

(5) A determination made as provided 
in paragraph (d)(1) or (d)(3) of this sec-
tion shall be final and binding upon all 
parties to such determination unless a 
hearing is requested within 6 months of 
the effective date of the notice of the 
determination, except where a pre-
viously filed hearing request or request 
for review by the Appeals Council or by 
a court is still pending, in which case 
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the claim will be referred to an Admin-
istrative Law Judge for a hearing. 

(6) Those claims described in para-
graph (a) of this section in which no 
initial determination has been made 
shall be adjudicated under the 1972 
amendments in accordance with the 
other provisions of this part. 

[37 FR 20653, Sept. 30, 1972, as amended at 62 
FR 38453, July 18, 1997] 

§ 410.670c Application of circuit court 
law. 

The procedures which follow apply to 
administrative determinations or deci-
sions on claims involving the applica-
tion of circuit court law. 

(a) The Administration will apply a 
holding in a United States Court of Ap-
peals decision which it determines con-
flicts with its interpretation of a provi-
sion of the Social Security Act or regu-
lations unless the Government seeks 
further review or the Administration 
relitigates the issue presented in the 
decision in accordance with paragraphs 
(c) and (d) of this section. The Adminis-
tration will apply the holding to claims 
at all levels of administrative adjudica-
tion within the applicable circuit un-
less the holding, by its nature, applies 
only at certain levels of adjudication. 

(b) When the Administration deter-
mines that a United States Court of 
Appeals holding conflicts with the Ad-
ministration’s interpretation of a pro-
vision of the Social Security Act or 
regulations and the Government does 
not seek further review or is unsuccess-
ful on further review, the Administra-
tion will issue a Social Security Acqui-
escence Ruling that describes the ad-
ministrative case and the court deci-
sion, identifies the issue(s) involved, 
and explains how the Administration 
will apply the holding, including, as 
necessary, how the holding relates to 
other decisions within the applicable 
circuit. These rulings will generally be 
effective on the date of their publica-
tion in the FEDERAL REGISTER and will 
apply to all determinations and deci-
sions made on or after that date. If the 
Administration makes a determination 
or decision between the date of a cir-
cuit court decision and the date an Ac-
quiescence Ruling is published, the 
claimant may request application of 
the published ruling to the prior deter-

mination or decision. The claimant 
must first demonstrate that applica-
tion of the ruling could change the 
prior determination or decision. A 
claimant may so demonstrate by sub-
mitting a statement which cites the 
ruling and indicates what finding or 
statement in the rationale of the prior 
determination or decision conflicts 
with the ruling. If the claimant can so 
demonstrate, the Administration will 
readjudicate the claim at the level at 
which it was last adjudicated in ac-
cordance with the ruling. Any readjudi-
cation will be limited to consideration 
of the issue(s) covered by the ruling 
and any new determination or decision 
on readjudication will be subject to ad-
ministrative and judicial review in ac-
cordance with this subpart. A denial of 
a request for readjudication will not be 
subject to further administrative or ju-
dicial review. If a claimant files a re-
quest for readjudication within the 
sixty day appeal period and that re-
quest is denied, the Administration 
shall extend the time to file an appeal 
on the merits of the claim to sixty 
days after the date that the request for 
readjudication is denied. 

(c) After the Administration has pub-
lished a Social Security Acquiescence 
Ruling to reflect a holding of a United 
States Court of Appeals on an issue, 
the Administration may decide under 
certain conditions to relitigate that 
issue within the same circuit. The Ad-
ministration will relitigate only when 
the conditions specified in paragraphs 
(c) (2) and (3) of this section are met, 
and, in general, one of the events speci-
fied in paragraph (c)(1) of this section 
occurs. 

(1) Activating events: (i) An action 
by both Houses of Congress indicates 
that a court case on which an Acquies-
cence Ruling was based was decided in-
consistently with congressional intent, 
such as may be expressed in a joint res-
olution, an appropriations restriction, 
or enactment of legislation which af-
fects a closely analogous body of law; 

(ii) A statement in a majority opin-
ion of the same circuit indicates that 
the court might no longer follow its 
previous decision if a particular issue 
were presented again; 
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