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law judge shall make a decision on 
your objections either in writing or at 
the hearing. 

§ 416.1440 Disqualification of the ad-
ministrative law judge. 

An administrative law judge shall 
not conduct a hearing if he or she is 
prejudiced or partial with respect to 
any party or has any interest in the 
matter pending for decision. If you ob-
ject to the administrative law judge 
who will conduct the hearing, you 
must notify the administrative law 
judge at your earliest opportunity. The 
administrative law judge shall consider 
your objections and shall decide wheth-
er to proceed with the hearing or with-
draw. If he or she withdraws, the Asso-
ciate Commissioner for Hearings and 
Appeals, or his or her delegate, will ap-
point another administrative law judge 
to conduct the hearing. If the adminis-
trative law judge does not withdraw, 
you may, after the hearing, present 
your objections to the Appeals Council 
as reasons why the hearing decision 
should be revised or a new hearing held 
before another administrative law 
judge. 

§ 416.1441 Prehearing case review. 
(a) General. After a hearing is re-

quested but before it is held, we may, 
for the purposes of a prehearing case 
review, forward the case to the compo-
nent of our office (including a State 
agency) that issued the determination 
being reviewed. That component will 
decide whether it should revise the de-
termination based on the preponder-
ance of the evidence. A revised deter-
mination may be wholly or partially 
favorable to you. A prehearing case re-
view will not delay the scheduling of a 
hearing unless you agree to continue 
the review and delay the hearing. If the 
prehearing case review is not com-
pleted before the date of the hearing, 
the case will be sent to the administra-
tive law judge unless a favorable re-
vised determination is in process or 
you and the other parties to the hear-
ing agree in writing to delay the hear-
ing until the review is completed. 

(b) When a prehearing case review may 
be conducted. We may conduct a pre-
hearing case review if— 

(1) Additional evidence is submitted; 

(2) There is an indication that addi-
tional evidence is available; 

(3) There is a change in the law or 
regulation; or 

(4) There is an error in the file or 
some other indication that the prior 
determination may be revised. 

(c) Notice of a prehearing revised deter-
mination. If we revise the determina-
tion in a prehearing case review, we 
shall mail written notice of the revised 
determination to all parties at their 
last known address. We will state the 
basis for the revised determination and 
advise all parties of their right to re-
quest a hearing on the revised deter-
mination within 60 days after the date 
of receiving this notice. 

(d) Revised determination wholly favor-
able. If the revised determination is 
wholly favorable to you, we shall tell 
you in the notice that the administra-
tive law judge will dismiss the hearing 
request unless a party requests that 
the hearing proceed. A request to con-
tinue must be made in writing within 
30 days after the date the notice of the 
revised determination is mailed. 

(e) Revised determination partially fa-
vorable. If the revised determination is 
partially favorable to you, we shall tell 
you in the notice what was not favor-
able. We shall also tell you that the 
hearing you requested will be held un-
less you, the parties to the revised de-
termination and the parties to the 
hearing tell us that all parties agree to 
dismiss the hearing request. 

[45 FR 52096, Aug. 5, 1980, as amended at 73 
FR 76945, Dec. 18, 2008] 

§ 416.1442 Prehearing proceedings and 
decisions by attorney advisors. 

(a) General. After a hearing is re-
quested but before it is held, an attor-
ney advisor may conduct prehearing 
proceedings as set out in paragraph (c) 
of this section. If after the completion 
of these proceedings we can make a de-
cision that is fully favorable to you 
and all other parties based on the pre-
ponderance of the evidence, an attor-
ney advisor, instead of an administra-
tive law judge, may issue the decision. 
The conduct of the prehearing pro-
ceedings by the attorney advisor will 
not delay the scheduling of a hearing. 
If the prehearing proceedings are not 
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completed before the date of the hear-
ing, the case will be sent to the admin-
istrative law judge unless a fully favor-
able decision is in process or you and 
all other parties to the hearing agree 
in writing to delay the hearing until 
the proceedings are completed. 

(b) When prehearing proceedings may 
be conducted by an attorney advisor. An 
attorney advisor may conduct pre-
hearing proceedings if you have filed a 
claim for SSI benefits based on dis-
ability and— 

(1) New and material evidence is sub-
mitted; 

(2) There is an indication that addi-
tional evidence is available; 

(3) There is a change in the law or 
regulations; or 

(4) There is an error in the file or 
some other indication that a fully fa-
vorable decision may be issued. 

(c) Nature of the prehearing pro-
ceedings that may be conducted by an at-
torney advisor. As part of the pre-
hearing proceedings, the attorney advi-
sor, in addition to reviewing the exist-
ing record, may— 

(1) Request additional evidence that 
may be relevant to the claim, includ-
ing medical evidence; and 

(2) If necessary to clarify the record 
for the purpose of determining if a 
fully favorable decision is warranted, 
schedule a conference with the parties. 

(d) Notice of a decision by an attorney 
advisor. If the attorney advisor issues a 
fully favorable decision under this sec-
tion, we shall mail a written notice of 
the decision to all parties at their last 
known address. We shall state the basis 
for the decision and advise all parties 
that an administrative law judge will 
dismiss the hearing request unless a 
party requests that the hearing pro-
ceed. A request to proceed with the 
hearing must be made in writing with-
in 30 days after the date the notice of 
the decision of the attorney advisor is 
mailed. 

(e) Effect of actions under this section. 
If under this section, an administrative 
law judge dismisses a request for a 
hearing, the dismissal is binding in ac-
cordance with § 416.1459 unless it is va-
cated by an administrative law judge 
or the Appeals Council pursuant to 
§ 416.1460. A decision made by an attor-

ney advisor under this section is bind-
ing unless— 

(1) A party files a request to proceed 
with the hearing pursuant to paragraph 
(d) of this section and an administra-
tive law judge makes a decision; 

(2) The Appeals Council reviews the 
decision on its own motion pursuant to 
§ 416.1469 as explained in paragraph 
(f)(3) of this section; or 

(3) The decision of the attorney advi-
sor is revised under the procedures ex-
plained in § 416.1487. 

(f) Ancillary provisions. For the pur-
poses of the procedures authorized by 
this section, the regulations of part 416 
shall apply to— 

(1) Authorize an attorney advisor to 
exercise the functions performed by an 
administrative law judge under 
§§ 416.920a, 416.927, and 416.946; 

(2) Define the term ‘‘decision’’ to in-
clude a decision made by an attorney 
advisor, as well as the decisions identi-
fied in § 416.1401; and 

(3) Make the decision of an attorney 
advisor subject to review by the Ap-
peals Council under § 416.1469 if an ad-
ministrative law judge dismisses the 
request for a hearing following 
issuance of the decision, and the Ap-
peals Council decides to review the de-
cision of the attorney advisor anytime 
within 60 days after the date of the dis-
missal. 

(g) Sunset provision. The provisions of 
this section will no longer be effective 
on August 10, 2011, unless we terminate 
them earlier or extend them beyond 
that date by notice of a final rule in 
the FEDERAL REGISTER. 

[60 FR 34132, June 30, 1995, as amended at 63 
FR 35516, June 30, 1998; 64 FR 13678, Mar. 22, 
1999; 64 FR 51894, Sept. 27, 1999; 65 FR 16815, 
Mar. 30, 2000; 72 FR 44765, Aug. 9, 2007; 73 FR 
76945, Dec. 18, 2008; 74 FR 33328, July 13, 2009] 

§ 416.1443 Responsibilities of the adju-
dication officer. 

(a)(1) General. Under the procedures 
set out in this section we will test 
modifications to the procedures we fol-
low when you file a request for a hear-
ing before an administrative law judge 
in connection with a claim for benefits 
based on disability where the question 
of whether you are under a disability 
as defined in §§ 416.905 and 416.906 is at 
issue. These modifications will enable 
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