
1374 

20 CFR Ch. III (4–1–10 Edition) § 498.217 

(d) The ALJ may order witnesses ex-
cluded so that they cannot hear the 
testimony of other witnesses. This does 
not authorize exclusion of: 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated as the party’s rep-
resentative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual engaged in assisting the at-
torney for the Inspector General. 

[61 FR 65471, Dec. 13, 1996] 

§ 498.217 Evidence. 
(a) The ALJ will determine the ad-

missibility of evidence. 
(b) Except as provided in this part, 

the ALJ will not be bound by the Fed-
eral Rules of Evidence, but may be 
guided by them in ruling on the admis-
sibility of evidence. 

(c) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(d) Although relevant, evidence must 
be excluded if it is privileged under 
Federal law, unless the privilege is 
waived by a party. 

(e) Evidence concerning offers of 
compromise or settlement made in this 
action will be inadmissible to the ex-
tent provided in Rule 408 of the Federal 
Rules of Evidence. 

(f)(1) Evidence of crimes, wrongs or 
acts other than those at issue in the in-
stant case is admissible in order to 
show motive, opportunity, intent, 
knowledge, preparation, identity, lack 
of mistake, or existence of a scheme. 

(2) Such evidence is admissible re-
gardless of whether the crimes, wrongs 
or acts occurred during the statute of 
limitations period applicable to the 
acts which constitute the basis for li-
ability in the case, and regardless of 
whether they were referenced in the 
IG’s notice sent in accordance with 
§ 498.109. 

(g) The ALJ will permit the parties 
to introduce rebuttal witnesses and 

evidence as to those issues raised in 
the parties’ case-in-chief. 

(h) All documents and other evidence 
offered or taken for the record will be 
open to examination by all parties, un-
less otherwise ordered by the ALJ for 
good cause. 

[61 FR 65471, Dec. 13, 1996] 

§ 498.218 The record. 
(a) The hearing shall be recorded and 

transcribed. Transcripts may be ob-
tained following the hearing from the 
ALJ. 

(b) The transcript of testimony, ex-
hibits and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ. 

(c) The record may be inspected and 
copied (upon payment of a reasonable 
fee) by any person, unless otherwise or-
dered by the ALJ for good cause. 

[61 FR 65471, Dec. 13, 1996] 

§ 498.219 Post-hearing briefs. 
(a) Any party may file a post-hearing 

brief. 
(b) The ALJ may require the parties 

to file post-hearing briefs and may per-
mit the parties to file reply briefs. 

(c) The ALJ will fix the time for fil-
ing briefs, which is not to exceed 60 
days from the date the parties receive 
the transcript of the hearing or, if ap-
plicable, the stipulated record. 

(d) The parties’ briefs may be accom-
panied by proposed findings of fact and 
conclusions of law. 

[61 FR 65471, Dec. 13, 1996] 

§ 498.220 Initial decision. 
(a) The ALJ will issue an initial deci-

sion, based only on the record, which 
will contain findings of fact and con-
clusions of law. 

(b) The ALJ may affirm, deny, in-
crease, or reduce the penalties or as-
sessments proposed by the Inspector 
General. 

(c) The ALJ will issue the initial de-
cision to all parties within 60 days 
after the time for submission of post- 
hearing briefs or reply briefs, if per-
mitted, has expired. The decision will 
be accompanied by a statement de-
scribing the right of any party to file a 
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notice of appeal with the DAB and in-
structions for how to file such appeal. 
If the ALJ cannot issue an initial deci-
sion within the 60 days, the ALJ will 
notify the parties of the reason for the 
delay and will set a new deadline. 

(d) Unless an appeal or request for ex-
tension pursuant to § 498.221(a) is filed 
with the DAB, the initial decision of 
the ALJ becomes final and binding on 
the parties 30 days after the ALJ serves 
the parties with a copy of the decision. 
If service is by mail, the date of service 
will be deemed to be five days from the 
date of mailing. 

[61 FR 65472, Dec. 13, 1996] 

§ 498.221 Appeal to DAB. 
(a) Any party may appeal the deci-

sion of the ALJ to the DAB by filing a 
notice of appeal with the DAB within 
30 days of the date of service of the ini-
tial decision. The DAB may extend the 
initial 30-day period for a period of 
time not to exceed 30 days if a party 
files with the DAB a request for an ex-
tension within the initial 30-day period 
and shows good cause. 

(b) If a party files a timely notice of 
appeal with the DAB, the ALJ will for-
ward the record of the proceeding to 
the DAB. 

(c) A notice of appeal will be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions, and 
identifying which finding of fact and 
conclusions of law the party is taking 
exception to. Any party may file a 
brief in opposition to exceptions, which 
may raise any relevant issue not ad-
dressed in the exceptions, within 30 
days of receiving the notice of appeal 
and accompanying brief. The DAB may 
permit the parties to file reply briefs. 

(d) There is no right to appear per-
sonally before the DAB, or to appeal to 
the DAB any interlocutory ruling by 
the ALJ. 

(e) No party or person (except em-
ployees of the DAB) will communicate 
in any way with members of the DAB 
on any matter at issue in a case, unless 
on notice and opportunity for all par-
ties to participate. This provision does 
not prohibit a person or party from in-
quiring about the status of a case or 
asking routine questions concerning 
administrative functions or procedures. 

(f) The DAB will not consider any 
issue not raised in the parties’ briefs, 
nor any issue in the briefs that could 
have been, but was not, raised before 
the ALJ. 

(g) If any party demonstrates to the 
satisfaction of the DAB that additional 
evidence not presented at such hearing 
is relevant and material and that there 
were reasonable grounds for the failure 
to adduce such evidence at such hear-
ing, the DAB may remand the matter 
to the ALJ for consideration of such 
additional evidence. 

(h) The DAB may remand a case to 
an ALJ for further proceedings, or may 
issue a recommended decision to de-
cline review or affirm, increase, reduce, 
or reverse any penalty or assessment 
determined by the ALJ. 

(i) When the DAB reviews a case, it 
will limit its review to whether the 
ALJ’s initial decision is supported by 
substantial evidence on the whole 
record or contained error of law. 

(j) Within 60 days after the time for 
submission of briefs or, if permitted, 
reply briefs has expired, the DAB will 
issue to each party to the appeal and to 
the Commissioner a copy of the DAB’s 
recommended decision and a statement 
describing the right of any respondent 
who is found liable to seek judicial re-
view upon a final decision. 

[61 FR 65472, Dec. 13, 1996] 

§ 498.222 Final decision of the Commis-
sioner. 

(a) Except with respect to any pen-
alty or assessment remanded to the 
ALJ, the DAB’s recommended decision, 
including a recommended decision to 
decline review of the initial decision, 
shall become the final decision of the 
Commissioner 60 days after the date on 
which the DAB serves the parties to 
the appeal and the Commissioner with 
a copy of the recommended decision, 
unless the Commissioner reverses or 
modifies the DAB’s recommended deci-
sion within that 60-day period. If the 
Commissioner reverses or modifies the 
DAB’s recommended decision, the 
Commissioner’s decision is final and 
binding on the parties. In either event, 
a copy of the final decision will be 
served on the parties. If service is by 
mail, the date of service will be deemed 
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