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limited and short term practical expe-
rience. 

§ 632.260 Worksite standards. 

(a)(1) Each Native American grantee 
shall develop a written agreement with 
worksite employers which complies 
with sections 142 and 143 of the Act and 
which assures: 

(i) Adequate supervision of each par-
ticipant; 

(ii) Adequate accountability for par-
ticipant time and attendance; and 

(iii) Adherence to the rules and regu-
lations governig the summer program. 

(2) Such written agreements may be 
memoranda of understanding, simple 
work statements or other documents 
which indicate an estimate of the num-
ber of participants at the worksite and 
any operational conditions governing 
the program at the worksite. 

(b) Each Native American grantee 
shall establish procedures for the moni-
toring and evaluation of each worksite 
to insure compliance with the worksite 
agreements and the terms and condi-
tions of subgrants and contracts. 

(c) No participant shall be required 
to work, or be compensated for work 
with JTPA funds, for more than 40 
hours of work per week. 

§ 632.261 Reporting requirements. 

(a) Each Native American grantee 
shall submit an end of summer report 
which will include both financial and 
characteristics information. The report 
format will be issued to grantees under 
separate instructions. 

(b) The report in this section is to be 
submitted to Chief, DINAP by reg-
istered mail no later than 45 days after 
the end of the summer program. 

§ 632.262 Termination date for the 
summer program. 

Participants may not be enrolled in 
the summer program beyond Sep-
tember 30, or beyond the date they re-
sume school full-time, whichever oc-
curs earlier. Allowable activities after 
September 30 include report and record 
preparation and submittal, completion 
of evaluations and assessments of 
worksite employers and the overall 
program or other elements of the sum-
mer program. 

§ 632.263 Administrative costs. 
Administrative costs for this subpart 

are limited to and shall not exceed 20 
percent of the funds available. 

PART 633—MIGRANT AND SEA-
SONAL FARMWORKER PRO-
GRAMS 

Subpart A—Introductory Provisions 

Sec. 
633.102 Scope and purpose of title IV, sec-

tion 402 programs. 
633.103 Format for these regulations. 
633.104 Definitions. 
633.105 Allocation of funds. 
633.106 Eligibility for allocable funds. 
633.107 Eligibility for participation in sec-

tion 402 programs. 

Subpart B—Grant Planning and 
Application Procedures 

633.201 Grant planning and application pro-
cedures in general. 

633.202 Announcement of State planning es-
timates and invitation to submit a grant 
application. 

633.203 Review of funding request. 
633.204 Responsibility review. 
633.205 Notification of selection. 

Subpart C—Program Design and 
Administrative Procedures 

633.301 General responsibilities. 
633.302 Training activities and services. 
633.303 Allowable costs. 
633.304 Section 402 cost allocation. 
633.305 General benefits and working condi-

tions for program participants. 
633.306 Retirement benefits. 
633.307 Packages of benefits. 
633.308 Non-federal status of participants. 
633.309 Recordkeeping requirements. 
633.310 Bonding. 
633.311 Management information systems. 
633.312 Grantees contracts and subgrants. 
633.313 Administrative staff and personnel 

standards. 
633.314 Reports required. 
633.315 Replacement, corrective action, ter-

mination. 
633.316 Closeout procedures. 
633.317 Reallocation of funds. 
633.318 Nondiscrimination and nonsectarian 

activities. 
633.319 Lobbying, political activities and 

unionization. 
633.320 Nepotism. 
633.321 Performance standards for section 

402 programs. 
633.322 Sanctions for violation of the Act. 

VerDate Mar<15>2010 14:52 May 20, 2010 Jkt 220064 PO 00000 Frm 00310 Fmt 8010 Sfmt 8010 Y:\SGML\220064.XXX 220064cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



301 

Employment and Training Administration, Labor § 633.104 

AUTHORITY: Job Training Partnership Act, 
sec.169 (29 U.S.C. 1501 et seq., Pub. L. 97–300, 96 
Stat. 1322), unless otherwise noted. 

SOURCE: 48 FR 48771, Oct. 20, 1983, unless 
otherwise noted. 

Subpart A—Introductory Provisions 

§ 633.102 Scope and purpose of title IV, 
section 402 programs. 

(a) It is the purpose of title IV, sec-
tion 402, of the Act to provide job 
training, employment opportunities, 
and other services for those individuals 
who suffer chronic seasonal unemploy-
ment and underemployment in the ag-
riculture industry. These conditions 
have been substantially aggravated by 
continual advancements in technology 
and mechanization resulting in dis-
placement and contribute significantly 
to the Nation’s rural employment prob-
lem. These factors substantially affect 
the entire national economy. 

(b) Because of farmworker employ-
ment and training problems, such pro-
grams shall be centrally administered 
at the national level. Programs and ac-
tivities supported under this section 
shall in accordance with section 
402(c)(3) of the Act: 

(1) Enable farmworkers and their de-
pendents to obtain or retain employ-
ment; 

(2) Allow participation in other pro-
gram activities leading to their even-
tual placement in unsubsidized agricul-
tural or nonagricultural employment; 

(3) Allow activities leading to sta-
bilization in agricultural employment; 
and 

(4) Include related assistance and 
supportive services. 

§ 633.103 Format for these regulations. 

(a) Regulations promulgated by the 
Department to implement the provi-
sions of title IV section 402 of the Act 
are set forth in 20 CFR part 633 and 
part 636. These parts contain all the 
regulations under the Act applicable to 
migrant and other seasonally employed 
farmworker programs. 

(b) Should the regulations at this 
part conflict with regulations at other 
parts of this title of the Code of Fed-
eral Regulations, the regulations at 
this part shall prevail with respect to 

programs and activities governed by 
this part. 

§ 633.104 Definitions. 
The following definitions are applica-

ble to section 402 programs. 
Accrued expenditures shall mean total 

costs incurred during the reporting pe-
riod for: (a) Goods and other tangible 
property received; (b) services per-
formed by employees, contractors, sub-
grantees and other payees; and (c) 
other amounts becoming owed under 
programs for which no current services 
or performance is required such as an-
nuities, insurance claims, and other 
benefit payments. 

Act shall mean the Job Training 
Partnership Act (29 U.S.C. 1501 et seq.). 

Allocation shall mean the amount of 
funds calculated in accordance with 
§ 633.105(b)(1) for section 402 programs 
in each State and distributed in ac-
cordance with the requirements of this 
part. 

Chief, DFREP shall mean the Chief of 
the Division of Farmworker and Rural 
Employment Programs in the Employ-
ment and Training Administration, De-
partment of Labor. 

Construction shall mean the erection, 
installation, assembly, or painting of a 
new structure or a major addition, ex-
pansion, or extension of an existing 
structure, and the related site prepara-
tion, excavation, filling and land-
scaping or other land improvements. 

Department shall mean the United 
States Department of Labor (DOL), in-
cluding its agencies and organizational 
units. 

DOL shall mean the United States 
Department of Labor. 

Employment shall mean the situation 
wherein a person(s) provides work or 
services for an employer for wages or 
salary. This includes self-employment. 
The satisfaction of workfare require-
ments does not constitute employ-
ment. 

Entered employment shall mean the 
act of securing unsubsidized employ-
ment for or by a participant. Seasonal 
agricultural placements will not be 
considered as unsubsidized employ-
ment secured for or by a participant 
for purposes of this definition unless it 
can be substantiated that the place-
ment represents an upgraded position 
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within agriculture and will not result 
in the continued underemployment of 
the individual. 

Entered employment, direct shall mean 
unsubsidized employment secured for 
or by a participant after receiving di-
rect placement services not associated 
with training or subsidized employ-
ment. 

Entered employment, indirect shall 
mean unsubsidized employment se-
cured for or by a participant after par-
ticipation in training or subsidized em-
ployment. 

Family (a) shall mean one or more 
persons related by blood, marriage, or 
adoption. A step-child or a step-parent 
is considered to be related by marriage. 

(b)(1) For purposes of paragraph (a) of 
this definition, a person claimed as a 
dependent on another person’s Federal 
Income Tax return for the previous 
year is presumed to be part of the 
other person’s family. 

(2) A handicapped individual may be 
considered a family of one when apply-
ing for programs under the Act. 

(3) An individual 18 years of age or 
older, except as provided in (a) or (b) 
above, who receives less than 50 per-
cent of support from the family, and 
who is not the principal earner nor the 
spouse of the principal earner, is not 
considered a member of the family. 
Such an individual is considered a fam-
ily of one. 

Family income shall mean all income 
received from all sources for the eligi-
bility determination period by persons 
who are family members at the time of 
eligibility determination. 

(a) For the purpose of determining 
eligibility (and not for allocations), 
family income includes: 

(1) Gross wages and salaries (before 
deductions); 

(2) Net self-employment income 
(gross receipts minus operating ex-
penses); and 

(3) Other money income received 
from sources such as net rents, Old Age 
and Survivors Insurance, Social Secu-
rity benefits, pensions, alimony, peri-
odic income from insurance policy an-
nuities, and other sources of income. 

(b) Earned family income does not in-
clude: 

(1) Non-cash income such as food 
stamps, or compensation received in 
the form of food or housing; 

(2) Rental value of owner-occupied 
property; 

(3) Public assistance payments; 
(4) Cash payments received pursuant 

to a State plan approved under titles I, 
IV, X or XVI of the Social Security 
Act, or disability insurance payments 
received under title II of the Social Se-
curity Act; 

(5) Federal, State or local unemploy-
ment benefits; 

(6) Payments made to participants in 
employment and training programs; 

(7) Capital gains and losses; 
(8) One-time unearned income, such 

as, but not limited to: 
(i) Payments received for a limited 

fixed term under income maintenance 
programs and supplemental (private) 
unemployment benefits plans; 

(ii) One-time or fixed-term scholar-
ship and fellowship grants; 

(iii) Accident, health, and casualty 
insurance proceeds; 

(iv) Disability and death payments, 
including fixed term (but not lifetime) 
life insurance annuities and death ben-
efits; 

(v) One-time awards and gifts; 
(vi) Inheritance, including fixed term 

annuities; 
(vii) Fixed-term workers’ compensa-

tion awards; 
(viii) Terminal leave pay; 
(ix) Soil bank payments; and 
(x) Agriculture crop stabilization 

payments. 
(9) Pay or allowances received by any 

veteran while he/she was serving on ac-
tive duty in the Armed Forces; 

(10) Educational assistance and com-
pensation payments to veterans and 
other eligible persons under chapters 
11, 13, 31, 34, 35, and 36 of title 38, 
United States Code; 

(11) Payments received under the 
Trade Act of 1974 as amended; 

(12) Black Lung payments received 
under the Benefits Reform Act of 1977, 
Pub. L. 95–239, 30 USC 901; and 

(13) Child support payments. 
Farmwork shall mean, for eligibility 

purposes, work performed for wages in 
agricultural production or agricultural 
services as defined in the most recent 
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edition of the Standard Industrial Clas-
sification (SIC) Code definitions in-
cluded in industries 01—Agricultural 
Production—Crops; 02—Agricultural 
Production—Livestock excluding 027— 
Animal Specialties; 07—Agricultural 
Services excluding 074—Veterinary 
Services, 0752—Animal Speciality Serv-
ices, and 078—Landscape and Horti-
cultural Services. 

Grantee shall mean any person, orga-
nization or other entity which receives 
JTPA funds directly from the Depart-
ment. 

JTPA shall mean the Job Training 
Partnership Act. 

Migrant farmworker shall mean a sea-
sonal farmworker who performs or has 
performed farmwork during the eligi-
bility determination period (any con-
secutive 12-month period within the 24- 
month period preceding application for 
enrollment) which requires travel such 
that the worker is unable to return to 
his/her domicile (permanent place of 
residence) within the same day. 

Participant shall mean an individual 
who is: 

(a) Eligible for participation; and 
(b) Enrolled within 45 days of eligi-

bility determination; and 
(c) Enrolled and receiving employ-

ment, training or services (except post- 
termination services) funded under the 
Act. 

Planning estimates shall mean the pre-
liminary allocations announced for the 
purpose of providing target funding 
levels for each State. 

Program income shall mean net in-
come earned from grant or agreement 
supported activities. Such earnings in-
clude, but are not limited to: income 
from service fees, sale of commodities, 
usage or rental fees, and royalties on 
patents or copyrights. 

Poverty level shall mean the annual 
income level at, or below which fami-
lies are considered to live in poverty, 
as annually determined by HHS. 

Seasonal farmworker shall mean a per-
son who during the eligibility deter-
mination period (any consecutive 12- 
month period within the 24-month pe-
riod preceding application for enroll-
ment) was employed at least 25 days in 
farmwork or earned at least $400 in 
farmwork; and who has been primarily 
employed in farmwork on a seasonal 

basis, without a constant year round 
salary. 

Section 402 programs shall mean the 
Migrant and Seasonal Farmworker 
Program, under section 402 of title IV 
of the Job Training Partnership Act. 

The term subsidized employment shall 
mean employment created in the pri-
vate or public sector and in private 
nonprofit agencies financed by the re-
cipient’s program funds or by other 
DOL funded programs, e.g., work expe-
rience and tryout employment. 

Supplemental funds shall mean any 
funds allocated in excess of that 
amount announced as a ‘‘planning esti-
mate.’’ 

Target area shall mean a geographic 
area to be served by a section 402 
grantee. Such an area may be a county, 
multicounty area, a State, or a 
multistate area. 

Target population shall mean farm-
workers and their dependents who 
meet the requirements of § 633.107. 

Underemployed persons shall mean: 
(a) Persons who are working part- 

time but seeking full-time work; or 
(b) Persons who are working full- 

time but whose current annualized 
wage rate (for a family of one), or 
whose family’s current annualized in-
come, is not in excess of: 

(1) The poverty level, or 
(2) 70 percent of the lower living 

standard income level. 
Unemployed individuals shall mean in-

dividuals who are without jobs and who 
want and are available for work. The 
determination of whether individuals 
are without jobs shall be made in ac-
cordance with the criteria used by the 
Bureau of Labor Statistics of the De-
partment in defining individuals as un-
employed. 

§ 633.105 Allocation of funds. 
(a) National Account. (1) Up to 6 per-

cent of the statutory reserves for sec-
tion 402 activities may be set aside for 
the National Account to be used for 
technical assistance and for special 
projects funded at the discretion of the 
Department. 

(2) Funds from the National Account 
may be obligated by the Department 
by means of either contracts or grants 
to private nonprofit agencies, to pri-
vate profitmaking organizations, to 
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States and local units of government, 
or public agencies. 

(b) State allocations (allocable funds). 
(1) No less than 94 percent of the funds 
received for section 402 activities shall 
be allocated for farmworker programs 
in individual States in an equitable 
manner using the best data available 
as to the farmworker population as de-
termined by the Department. The for-
mula used to determine State alloca-
tions will be published in the FEDERAL 
REGISTER for review and comment, 
along with the rationale for such for-
mula and proposed allocations, no later 
than 30 days prior to the publication of 
the final allocations of available funds 
in the FEDERAL REGISTER. 

(2) Allocation exceptions. (i) The De-
partment reserves the right not to allo-
cate any funds for use in a State whose 
allocation is less than $120,000. 

(ii) Those funds not allocated will be 
available for technical assistance and 
special projects funded at the discre-
tion of the Department. 

(iii) Current grantees which are un-
successful applicants for new grant 
funds shall be given notice that funds 
will expire and that a reasonable period 
will be given to phase out their oper-
ations. Such notice will not bind the 
Department to obligate additional 
funds. The notification of nonselection 
shall be the notice of termination of 
funds and departmental closeout re-
quirements are to be followed. 

(3) Allocation adjustment. In situations 
where the Department determines that 
the formula allocation will result in se-
vere disruption of funding levels from 
one year to the next, a hold harmless 
or other factor to minimize such dis-
ruption may be used. 

(4) Funding cycle. Projects will be 
funded in accordance with a schedule 
to be specified by the Department in 
the FEDERAL REGISTER: 

(i) Announcement of State planning 
estimates and an invitation to submit 
applications for State(s) or area(s) 
open for competition as provided in the 
Solicitation for Grant Application 
(SGA). 

(ii) Deadline for submission of 
Preapplication for Federal Assistance 
Forms. 

(iii) Deadline for submission of appli-
cations. 

§ 633.106 Eligibility for allocable 
funds. 

The following organizations and 
units of government shall be eligible to 
receive funds under section 402. 

(a) A public agency; 
(b) A private nonprofit organization 

authorized by its charter or articles of 
incorporation to provide employment 
and training or such other services as 
are permitted by this subpart. 

§ 633.107 Eligibility for participation 
in section 402 programs. 

(a) Eligibility for participation in 
section 402 programs is limited to those 
individuals who have, during any 
consective 12-month period within the 
24-month period preceding their appli-
cation for enrollment: 

(1) Been a seasonal farmworker or 
migrant farmworker as defined in 
§ 633.104; and, 

(2) Received at least 50 percent of 
their total earned income or been em-
ployed at least 50 percent of their total 
work time in farmwork; and, 

(3) Been identified as a member of a 
family which receives public assistance 
or whose annual family income does 
not exceed the higher of either the 
proverty level or 70 percent of the 
lower living standard income level. 

(4) Dependents of the above individ-
uals are also eligible. 

(b) The 24-month period preceding ap-
plication for enrollment shall be ex-
tended for persons who have been in 
the armed forces, incarcerated, hos-
pitalized, or physically or mentally 
disabled. The extended period of time 
shall be not more than 24 months plus 
the amount of time the person was in 
the armed forces, incarcerated, de-
tained at any Federal or State facility, 
hospitalized, or physically or mentally 
disabled. Such conditions shall be posi-
tively demonstrated by the applicant. 
This can be done by producing docu-
mentary evidence satisfactory to the 
grantee. 

(c) To be eligible for participation, 
individuals shall meet the require-
ments of sections 167(a)(5) and 504 of 
the Act. 

(d) A participant in another program 
or title under JTPA who met the eligi-
bility criteria for section 402 at the 

VerDate Mar<15>2010 14:52 May 20, 2010 Jkt 220064 PO 00000 Frm 00314 Fmt 8010 Sfmt 8010 Y:\SGML\220064.XXX 220064cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



305 

Employment and Training Administration, Labor § 633.204 

time of enrollment into such other pro-
gram or title may be transferred into, 
or enrolled concurrently, in the section 
402 program. A section 402 participant 
who met the eligibility criteria for an-
other program or title under JTPA at 
the time of enrollment into the section 
402 program may also be transferred 
into or enrolled concurrently in such 
other program or title. 

(e) The grantee shall establish the 
necessary procedures for identifying 
and selecting participants and for eligi-
bility determination and verification. 

(f) The provisions of section 181(k) of 
the Act are applicable to section 402 
programs. 

Subpart B—Grant Planning and 
Application Procedures 

§ 633.201 Grant planning and applica-
tion procedures in general. 

Precondition for grant application: 
The Department will not consider an 
application for funding from any appli-
cant in cases where it is established 
that: 

(a) The agency’s efforts to recover 
debts (for which three demand letters 
have been sent) established by final 
agency action have been unsuccessful; 
or 

(b) Fraud or criminal activity has 
been proven to exist within the organi-
zation. 

§ 633.202 Announcement of State plan-
ning estimates and invitation to 
submit a grant application. 

(a) Announcements. The Department, 
through a notice in the FEDERAL REG-
ISTER, will announce State Planning 
estimates of section 402 funds and will 
publish an SGA for all areas open to 
competition. The SGA will contain all 
information needed by an applicant to 
apply for funding; i.e., general program 
description, rating criteria, and dates 
for submission of applications. 

(b) Intention to apply. Any eligible ap-
plicant intending to apply for funds 
shall submit a Preapplication for Fed-
eral Assistance to DOL by a specified 
date as announced in the FEDERAL REG-
ISTER. 

(c) Applications for statewide pro-
grams are encouraged; however, the 
Department reserves the right to 

award grant funds to less than state-
wide areas. 

(d) Executive Order 12372, ‘‘Intergov-
ernmental Review of Federal Pro-
grams,’’ and the implementing regula-
tions at 30 CFR part 46 generally apply 
to this program. Pursuant to these re-
quirements, in States which have es-
tablished a consultation process ex-
pressly covering this program, applica-
tions shall be provided to the State for 
comment. Since States may also par-
ticipate as competitors for this pro-
gram, applications shall be submitted 
to the State upon the deadline for sub-
mission to the Department, instead of 
the usual 30-day period for review. 

§ 633.203 Review of funding request. 

The SGA will identify all review 
standards including: 

(a) An understanding of the problems 
of migrant and seasonal farmworkers; 

(b) A familiarity with the area to be 
served; 

(c) A previously demonstrated capa-
bility to administer effectively a diver-
sified employability development pro-
gram for migrant and seasonal farm-
workers. 

(d) General administrative and finan-
cial management capability. 

(e) Prior performance with respect to 
financial management, audit and pro-
gram outcomes. 

§ 633.204 Responsibility review. 

(a) Prior to final selection as a poten-
tial grantee the Department will con-
duct a review of the available records 
to determine whether or not the orga-
nization has failed any responsibility 
test. This review is intended to estab-
lish overall responsibility to admin-
ister Federal funds. With the excep-
tions of paragraphs (a)(1) and (a)(3) of 
this section, the failure to meet any 
one of the tests would not establish 
that the organization is irresponsible 
unless the failure is substantial or per-
sistent. The responsibility tests are as 
follows: 

(1) The agency’s efforts to recover 
debts (for which three demand letters 
have been sent) established by final 
agency action have been unsuccessful, 
or failure to comply with an approved 
repayment plan. 
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(2) Serious administrative defi-
ciencies identified in final findings and 
determinations—such as failure to 
maintain a financial management sys-
tem as required by Federal regulations. 

(3) Established fraud or criminal ac-
tivity within the organization. 

(4) Wilfull obstruction of the audit 
process. 

(5) Substantial failure to provide 
services to applicants as agreed to in a 
current or recent grant or to meet per-
formance standard requirements as 
provided at § 633.321 of this subpart. 

(6) Failure to correct deficiencies 
brought to the grantees’ attention in 
writing as a result of monitoring ac-
tivities, reviews, assessments, etc. 

(7) Failure to return a grant closeout 
package or outstanding advances with-
in 90 days of expiration date or receipt 
of closeout package, whichever is later, 
unless an extension has been requested 
and granted; final billings reflecting 
serious cost category or total budget 
cost overrun. 

(8) Failure to submit required re-
ports. 

(9) Failure to properly report and dis-
pose of government property as in-
structed by DOL. 

(10) Failure to have maintained cost 
controls resulting in excess cash on 
hand. 

(11) Failure to procure or arrange for 
audit coverage for any two year period 
when required by DOL. 

(12) Failure to audit a subrecipient 
within the required period when appli-
cable. 

(13) Final disallowed costs in excess 
of five percent of the grant or contract 
award. 

(14) Failure to establish a mechanism 
to resolve subrecipient’s audit within 
established time frames. 

(b) This responsibility review is inde-
pendent of the competitive process. Ap-
plicants failing to meet the require-
ments of this section will not be se-
lected as potential grantees irrespec-
tive of their standing in the competi-
tion. 

§ 633.205 Notification of selection. 
(a) Respondents to the SGA which 

are selected as potential grantees shall 
be so notified by the Department. The 
notification shall invite each potential 

grantee to negotiate the final terms 
and conditions of the grant, shall es-
tablish a reasonable time and place for 
the negotiation, and shall indicate the 
State or area to be covered by the 
grant. Funds may be awarded for two 
program years. 

(b) In the event that no grant appli-
cations are received for a specific State 
or area or that those received are 
deemed to be unacceptable, or where a 
grant agreement is not successfully ne-
gotiated, the Department may give the 
Governor first right to submit an ac-
ceptable application pursuant to 
§ 633.201. Should the Governor not ac-
cept the offer within fifteen days, the 
Department may then (1) designate an-
other organization or organizations, (2) 
reopen the area for competitive bid-
ding, or (3) use the funds for national- 
account activities. 

(c) An applicant whose grant applica-
tion is not selected by the Department 
to receive section 402 funds shall be no-
tified in writing. 

(d) Applicants who submit grant ap-
plications which have been rejected 
may not resubmit a new grant applica-
tion for the State(s) or area(s) in which 
they are interested in providing serv-
ices until the area(s) is announced by 
the Department as reopened for com-
petition. 

(e) Any applicant whose grant appli-
cation is denied in whole or in part by 
the Department may request an admin-
istrative review as provided in part 636, 
with respect to whether there is a basis 
in the record to support the Depart-
ment’s decision. This appeal will not in 
any way interfere with the Depart-
ment’s designation and funding of an-
other organization to service the area 
in question during the appeal period. 
The available remedy under such an 
appeal will be the right to be des-
ignated in the future rather than a ret-
roactive or immediately effective se-
lection status. Therefore, in the event 
the ALJ rules that the organization 
should have been selected and the orga-
nization continues to meet the require-
ments of this part, the Department will 
select and fund the organization within 
90 days of the ALJ’s decision unless the 
end of the 90-day period is within 6 
months of the end of the funding pe-
riod. Any organization selected and/or 
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funded prior to the ALJ’s decision will 
be affected in a manner prescribed by 
the Department. All parties will agree 
to the provisions of this paragraph as a 
condition for funding. 

Subpart C—Program Design and 
Administrative Procedures 

§ 633.301 General responsibilities. 

(a) This subpart sets forth the pro-
gram operation requirements for grant-
ees under section 402, including pro-
gram and fiscal management, coordina-
tion and consultation, allowable activi-
ties, participant benefits, and duration 
of participation. Unless otherwise indi-
cated, grantees shall follow procedures 
as prescribed in DOL administrative 
regulations a 41 CFR part 29–70 and 
OMB Circular A–122. 

(b) Basic program design responsibilities 
of grantees. A grantee shall be respon-
sible for: 

(1) Designing training which, to the 
maximum extent feasible, is consistent 
with every participant’s fullest 
capabilites and will lead to employ-
ment opportunities enabling every par-
ticipant to become economically self- 
sufficient. 

(2) Designing program activities 
which will, to the maximum extent fea-
sible, contribute to the occupational 
development and upward mobility of 
every participant; 

(3) Providing training only to partici-
pants who are legally able to accept 
gainful employment in the occupation 
for which training is being provided; 
and 

(4) Making maximum efforts to 
achieve the goals and the performance 
standards set forth in the grant. 

§ 633.302 Training activities and serv-
ices. 

(a) A grantee may provide assistance 
to eligible individuals to obtain or re-
tain employment, to participate in 
other program activities leading to 
their eventual placement in unsub-
sidized agricultural or nonagricultural 
employment, and to participate in ac-
tivities leading to stabilization in agri-
cultural employment through training 
and supportive services which may in-
clude, but are not limited to: 

(1) Job search assistance, including 
job clubs; 

(2) Job development; 
(3) Training, such as classroom, on- 

the-job, work experience, and tryout 
employment, in jobs skills for which 
demand exceeds supply; 

(4) Training related and non-training 
related supportive services, including 
commuting assistance and financial 
and personal counseling; 

(5) Relocation assistance; and 
(6) Programs conducted in coopera-

tion with employers or labor organiza-
tions to provide early intervention in 
the event of the disruption of employ-
ment opportunities. 

(b) Public service employment is not 
an allowable activity under section 402 
programs. 

(c) Tryout employment shall conform 
to section 205(d)(3)(B) and section 
141(k) of the Act. 

(d) A participant’s enrollment in 
work experience shall not exceed 1,000 
hours in a one-year period. 

§ 633.303 Allowable costs. 

(a) General. To be allowable, a cost 
must be necessary and reasonable for 
proper and efficient administration of 
the program, be allocable thereto 
under these principles, and, except as 
specifically provided herein, not be a 
general expense required to carry out 
the overall responsibilities of the re-
cipient. 

(b) Unless otherwise indicated below, 
direct and indirect costs shall be 
charged in accordance with 41 CFR 
part 29–70 and OMB Circular A–122. 

(c) Funds may be used for construc-
tion activities only to: 

(1) Provide compensation to partici-
pants employed by public or private 
nonprofit agencies; 

(2) Reimburse OJT costs to private- 
for-profit employers; 

(3) Purchase equipment, materials, 
and supplies for use in the training of 
such participants; and 

(4) Cover costs of a training program 
in a construction occupation, including 
costs such as instructors’ salaries, 
training tools, books, and needs-based 
payments and compensation to partici-
pants. 
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(d) Costs associated with capital im-
provements (as defined in OMB Cir-
cular A–122, attachment B, sections 13 
and 22) of existing facilities used pri-
marily for programs under the Act are 
allowable with prior approval of the 
Department. 

(e) Unemployment compensation 
costs are allowable for administrative 
and program staff hired in accordance 
with the administrative provisions of 
the regulations, and for participants 
required by State law to be covered for 
unemployment compensation purposes. 

(f) Costs which are billed as a single 
unit charge do not have to be allocated 
or prorated among the several cost cat-
egories but may be charged entirely to 
training when the agreement: 

(1) Is for classroom training; 
(2) Is fixed unit price; and 
(3) Stipulates that full payment for 

the full unit price will be made only 
upon completion of training by a par-
ticipant and placement of the partici-
pant into unsubsidized employment in 
the occupation trained for and at not 
less than the wage specified in the 
agreement. 

(g) Travel costs. (1) The cost of partic-
ipant and staff travel necessary for the 
operation or administration of pro-
grams under the Act is allowable as 
provided herein. 

(2) Travel costs of section 402 admin-
istrative staff or members of governing 
boards of grantee organizations are al-
lowable without the prior approval of 
the Department if the travel specifi-
cally relates to programs under section 
402. All other travel to be charged to 
JTPA section 402 grants shall require 
the prior approval of the Department. 
These costs shall be charged to admin-
istration. 

(3) Travel costs of other grantee offi-
cials of multifunded programs changed 
with overall grantee responsibilities 
are allowable only if costs specifically 
relate to programs under section 402. 

(4) Travel costs to enable partici-
pants to obtain or retain employment, 
access other services or to participate 
in programs under this Act are allow-
able as direct costs but shall be limited 
to the grantee’s jurisdiction or within 
daily commuting distance, unless part 
of an approved component of the grant-
ee’s program. These costs shall be 

charged to training-related supportive 
services. 

(5) Travel costs for participants in 
administrative or programmatic posi-
tions using their personal or other 
forms of transportation in the perform-
ance of their jobs are allowable and 
shall be charged appropriately. 

(6) Travel policies of all grantees, 
subgrantees and contractors shall be 
generally consistent with those set 
forth in the Department’s Travel and 
Transportation Manual. 

(h) Association membership. Grantees 
are permitted to use grant funds to 
join those associations which provide 
technical and administrative services 
in support of section 402 program ef-
forts. The activities of such associa-
tions must be designed to contribute to 
the enhancement of professional and 
technical program knowledge. No fi-
nancial assistance in the form of mem-
bership dues or other membership-re-
lated costs can involve political or lob-
bying activities. 

(1) The cost shall be for a section 402 
grantee’s membership rather than an 
individual person’s membership. 

(2) The cost of a membership shall be 
reasonably related to the value of the 
services or benefits received and shall 
not exceed $850 annually. 

(3) Association-related costs shall be 
incorporated in the grantee’s section 
402 grant budget, charged to the admin-
istrative category, and as such, shall 
be subject to the overall administra-
tive cost ceiling. 

(i) Allowances and reimbursements for 
board and advisory council members—(1) 
General. A reasonable allowance to 
members who attend meetings of any 
board, council, or committee for sec-
tion 402 program purposes, and reim-
bursement of actual expenses con-
nected with those meetings, are allow-
able costs, and may be paid for attend-
ance at no more than six meeting days 
per grantee per quarter. 

(2) Allowances and loss of wages. Any 
individual or family member who is a 
member of a private nonprofit grantee 
or subgrantee policymaking body or of 
a public agency grantee or subgrantee 
farmworker advisory council is eligible 
to be paid and allowance provided: 

(i) such individual’s family income 
does not exceed either 70 percent of the 
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lower living standard income level or 
the poverty level as established by 
HHS. 

(ii) Allowances may not be paid for 
attendance in excess of ten dollars per 
meeting, unless approved in advance by 
the Department. 

(3) Reimbursement for expenses. (i) All 
board members shall be eligible for re-
ceiving reimbursement for actual ex-
penses of travel, meals, and lodging in-
curred in attending board meetings, or 
a per diem in lieu of actual expenses. 

(ii) Any individual or family member 
where family income does not exceed 70 
percent of the lower living standard in-
come level and who is a member of a 
private nonprofit grantee or sub-
grantee policymaking body or of a pub-
lic agency grantee or subgrantee farm-
worker advisory council shall also be 
eligible for reimbursement of actual 
wages lost, if supported by a statement 
from the employer. 

(iii) The grantee shall define which 
expenses may be reimbursed, whether 
incurred as the result of actual meet-
ing attendances or in performance of 
other official duties and responsibil-
ities in connection with the program, 
and shall establish procedures for the 
reimbursement of such expenses. 

§ 633.304 Section 402 cost allocation. 

(a) General. Allowable costs for sec-
tion 402 programs shall be charged 
against the following four cost cat-
egories: Administration; training; 
training-related supportive services; 
and nontraining-related supportive 
services. 

(1) Costs are allocable to a particular 
cost category to the extent that bene-
fits are received by such category. 

(2) All grantees are required to plan, 
control, and report expenditures 
against the aforementioned cost cat-
egories. 

(3) All grantees are responsible for 
ensuring that subgrantees and contrac-
tors plan, control, and report expendi-
tures against the aforementioned cost 
categories. 

(b) Limitation on certain costs. (1) 
Costs for administration of the grant 
shall not exceed 20 percent of the total 
amount of the grant. 

(2) Costs for nontraining-related sup-
portive services shall not exceed 15 per-
cent of the total amount of the grant. 

(3) Costs for training shall be no less 
than 50 percent of the total amount of 
the grant. 

(c) Classification of costs by category. 
All grant costs shall be charged to the 
four cost categories listed above. With-
in each category costs shall be assigned 
and accounted for as follows: 

(1) Administration. Administration 
costs consist of all direct and indirect 
costs associated with the management 
of the program. Administrative costs 
shall be limited to those necessary to 
effectively operate the program. These 
costs include but are not limited to: 
the salaries and fringe benefits of per-
sonnel engaged in executive, fiscal, 
data collection, personnel, legal, audit, 
procurement, data processing, commu-
nications, maintenance, and similar 
functions; and related materials, sup-
plies, equipment, office-space costs, 
and staff training. 

(i) Also included are salaries and 
fringe benefits of direct program ad-
ministrative positions such as super-
visors, program analysts, labor market 
analysts, and project directors. Addi-
tionally, all costs of clerical personnel, 
materials, supplies, equipment, space, 
utilities, and travel that are identifi-
able with these program-administra-
tion positions are charged to adminis-
tration. 

(ii) Allowances and reimbursement 
costs for governing boards and advisory 
councils shall be prorated wherever ap-
plicable as administrative costs among 
all the grants, from whatever source, 
administered by the grantee. 

(2) Training. (i) Instruction and re-
lated costs consist of goods and serv-
ices which affect those program par-
ticipants who are in either a work en-
vironment, or classroom setting (in-
cluding classroom training in conjunc-
tion with Vocational Exploration or 
Job Readiness or tryout employment) 
and shall be charged to training, i.e., 
salaries, fringe benefits, space, utility, 
travel and equipment. Training costs 
include, but are not limited to, the fol-
lowing: The costs associated with on- 
the-job training services; employer 
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outreach necessary to obtain job list-
ings or job-training opportunities, sala-
ries; fringe benefits; equipment and 
supplies of personnel engaged in pro-
viding training, including remedial 
education; job-related counseling for 
participants; employability assessment 
and job development; tuition fees, 
books and other teaching aids; equip-
ment and materials used in providing 
training to participants, classroom 
space and utility costs; job search as-
sistance, labor market orientation, and 
job referral costs. In addition: 

(ii) Wages and fringe benefits for par-
ticipants in work experience, tryout 
employment, classroom training, shall 
be charged to training. Cost-of-living 
increases are considered wages. 

(iii) Allowances shall be charged to 
training. 

(iv) Any single cost which is properly 
chargeable to training and to one or 
more other categories shall be prorated 
among training and other appropriate 
cost categories. 

(3) Training-related supportive services. 
Costs of services which are necessary 
to enable an eligible individual to par-
ticipate in training or subsidized em-
ployment under section 402 and to ob-
tain subsequent unsubsidized employ-
ment shall be charged to training-re-
lated supportive services. Such sup-
portive services may include but are 
not limited to transportation, health 
care, special services and materials for 
the handicapped, child care, meals, 
temporary shelter, financial coun-
seling, and other reasonable expenses 
required for participation in the pro-
gram and may be provided in-kind or 
through cash assistance. Training-re-
lated supportive services costs and re-
lated costs shall be charged to this cost 
category. 

(4) Nontraining-related supportive serv-
ices. ‘‘Services only’’ are the costs of 
the goods and services provided to par-
ticipants who are not engaged in work 
experience, tryout employment or 
training activities, including but not 
limited to such goods and services as: 
transportation, health care, temporary 
shelter, meals and other nutritional as-
sistance, legal or paralegal assistance 
and emergency assistance. 

(d) Cost categories assignable to pro-
gram activities. (1) Classroom training. 

Cost categories are: Training and 
training-related supportive services. 

(2) On-the-job training. Cost cat-
egories are: Training and training-re-
lated supportive services. 

(3) Work Experience: Cost categories 
are: Training and training-related sup-
portive services. 

(4) Tryout employment: Cost cat-
egories are: Training and training-re-
lated supportive services. 

(5) Training assistance: Cost cat-
egories are: Training and training-re-
lated supportive services. 

(6) Services only (no referral to em-
ployment): Cost category is: Non-
training-related supportive services. 

§ 633.305 General benefits and work-
ing conditions for program partici-
pants. 

(a) Payments for on-the-job training 
(OJT) shall be made in accordance with 
sections 141(g) and 142(a)(2) of the Act. 

(b) Participants employed in work 
experience activities shall be paid 
wages in accordance with section 
142(a)(3) of the Act. 

(c) Payments to individuals partici-
pating in programs under section 402 
shall conform to the provisions of sec-
tion 142(b) of the Act. 

(d) Section 402 grantees shall not as-
sist any activity under the Act unless 
the activity conforms to provisions of 
sections 142 and 143 of the Act. 

(e) A basic hourly allowance for regu-
larly enrolled classroom training par-
ticipants shall not exceed the higher of 
the State or Federal minimum hourly 
wage. 

§ 633.306 Retirement benefits. 
No funds available under this Act 

may be used for contributions on be-
half of any participant to retirement 
systems or plans (sec. 143(a)(5)). 

§ 633.307 Packages of benefits. 
(a) Where non-JTPA, similarly em-

ployed employees are covered under a 
benefits package which includes retire-
ment, JTPA participants shall receive 
the non-retirement benefits (e.g., 
health, death, and disability-benefit 
coverage), at the same level and to the 
same extent as other employees. JTPA 
funds may be used to pay for those ben-
efits. 
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(b) JTPA funds may be used to pur-
chase a package of benefits including 
retirement, provided the retirement 
portion of the package can be factored 
out of the package and adjusted ac-
cordingly. 

§ 633.308 Non-Federal status of partici-
pants. 

Except where specifically provided to 
the contrary, participants in a program 
under the Act shall not be deemed Fed-
eral employees and shall not be subject 
to the provisions of law relating to 
Federal employment, including those 
related to hours of work, rates of com-
pensation, leave, unemployment com-
pensation, and Federal employment 
benefits. 

§ 633.309 Recordkeeping requirements. 
(a) Each grantee shall ensure mainte-

nance of systems whose financial man-
agement and participant data compo-
nents provide federally-required 
records and reports that are accurate, 
uniform in definition, accessible to au-
thorized Federal staff, and verifiable 
for monitoring, reporting, and evalua-
tion purposes. 

(b) The grantee shall ensure that sys-
tems: 

(1) Maintain data elements used in 
required Federal reports in accordance 
with established program definitions 
contained in the Act and these regula-
tions; 

(2) Follow consistent rules for aggre-
gation of detailed data to summary 
levels; 

(3) Are able to track data from de-
tailed records to summary reports; 

(4) Maintain procedures to ensure 
that information is current, complete, 
consistent, and accurate; 

(5) Meet generally accepted account-
ing principles as prescribed in 41 CFR 
part 29–70; 

(6) Provide for adequate control of 
Federal funds and other assets; 

(7) Trace the funds to a level of ex-
penditures adequate to demonstrate 
that funds have been spent lawfully; 

(8) Maintain internal controls to 
avoid conflict-of-interest situations 
and prevent irregular transactions or 
activities; 

(9) Support accounting records with 
source documentation such as can-

celled checks, paid bills, contracts, 
grants, and agreements; and 

(10) Establish procedures that will 
minimize the time elapsing between 
the receipt of advanced funds and their 
disbursement. 

§ 633.310 Bonding. 

The grantee and all subgrantees shall 
ensure that every officer, director, 
agent, or employee authorized to act 
on their behalf in receiving or depos-
iting funds into program accounts or in 
issuing financial documents, checks, or 
other instruments of payment for pro-
gram costs shall be bonded to provide 
protection against loss. Those costs are 
chargeable to administration. 

§ 633.311 Management information sys-
tems. 

All grantees shall establish and 
maintain a program and financial man-
agement system which meets Depart-
mental standards and the requirements 
of § 633.314. 

§ 633.312 Grantees contracts and sub-
grants. 

(a) Grantee responsibility. (1) The 
grantee is responsible for development, 
approval and operation of all contracts 
and subgrants and shall require that its 
contractors and subgrantees adhere to 
the requirements of the Act, regula-
tions promulgated under the Act, and 
other applicable laws as required by 
DOL. 

(2) The grantee shall require contrac-
tors and subgrantees to maintain effec-
tive control and accountability over all 
funds, property and other assets cov-
ered by the contract or subgrant. 

(3) Each grantee, subgrantee and con-
tractor shall establish and use internal 
program management procedures suffi-
cient to prevent fraud and abuse. 

(4) The grantee shall ensure that con-
tractors and subgrantees maintain and 
make available for review by the 
grantee and the Department of Labor 
all records pertaining to the operations 
of programs under such contracts and 
subgrants, consistent with the mainte-
nance and retention of record require-
ments. 

(5) Subgrantees are entitled to fund-
ing for administrative costs. The 
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amount of such funding will be deter-
mined during the development of sub-
grants. 

(b) In the event an agreement or 
subgrant is cancelled, in whole or in 
part, the grantee may be required to 
develop procedures for ensuring con-
tinuity of service to participants. 

(c) Grantees are authorized to enter 
into classroom training or on-the-job 
training contracts or subgrants which 
extend past the expiration date of the 
grant, but such extension shall not ex-
ceed six months. In such cases, the 
grantee shall continue to be respon-
sible for the administration of such 
contracts and subgrants, unless, should 
the grant be terminated, such contract 
or subgrant is transferred to a suc-
cessor grantee. 

§ 633.313 Administrative staff and per-
sonnel standards. 

The following provisions shall be ap-
plicable only to private nonprofit 
grantees and to private nonprofit sub-
grantees receiving section 402 funds: 

(a) Personnel policies of grantees and 
subgrantees shall be stated in written 
form and available to the Department 
upon request. 

(b) Each grantee and subgrantee shall 
insure that its staff recruiting proce-
dures afford adequate opportunity for 
the hiring and promotion of persons in 
the target population. 

(c) Grantees and subgrantees shall in-
clude the following provisions in their 
published personnel policies relating to 
outside employment of their employees 
in section 402 programs. 

(1) Such employment shall not inter-
fere with the efficient performance of 
the employee’s duties in the DOL-as-
sisted programs; 

(2) Such employment shall not in-
volve conflict of interest or conflict 
with the employee’s duties in the DOL- 
assisted program; 

(3) Such employment shall not in-
volve the performance of duties which 
the employee should perform as part of 
employment in the DOL-assisted pro-
gram; and 

(4) Such employment shall not occur 
during the employee’s regular or as-
signed working hours in the DOL-as-
sisted program, unless the employee 
during the entire day on which such 

employment occurs is on annual leave, 
compensatory leave, or leave without 
pay. 

(d) Salaries and wages. (1) Administra-
tive and staff employees in section 402 
programs shall be paid at a rate no 
lower than the applicable Federal, 
State, or local minimum wage rate, 
whichever is highest. The salary for 
each position shall be justified and doc-
umented by the grantee to the satisfac-
tion of the Department. 

(2) Notwithstanding paragraph (d)(1) 
of this section, where a grantee or sub-
grantee has an established system, it 
may compensate its section 402 pro-
gram employees at existing rates in ef-
fect for comparable positions under 
such merit system. However, in order 
to use this methodology, the section 
402 program employees must be filling 
types of positions in existence before 
the grantee or subgrantee received fi-
nancial assistance under the section 
402 program, and the salary scale must 
not have been changed as a result of 
such financial assistance. 

(e) Prorating salaries. Where an indi-
vidual performs functions under sev-
eral grants, his or her time shall be 
prorated among the different grants 
and the portion of the salary charged 
to the section 402 grant shall not ex-
ceed the percentage of time spent per-
forming section 402 functions. 

(f) Employee benefits. Employee bene-
fits shall be at the same level and to 
the same extent as those positions in 
public or private nonprofit agencies in 
the area where the program is carried 
out. 

(g) Position responsibilities. (1) Each 
grantee and subgrantee shall maintain 
a written detailed job description iden-
tifying job functions and responsibil-
ities for each administrative and staff 
position under its section 402 program. 

(2) Each position shall have specific 
hiring qualifications. Positions requir-
ing higher salaries or wages shall in-
clude higher level of responsibilities 
commensurate with the salary. 

(h) Personnel procedures. (1) Each 
grantee and subgrantee shall maintain 
a personnel manual containing detailed 
procedures for hiring new employees, 
promoting present employees and 
granting salary increases. 

VerDate Mar<15>2010 14:52 May 20, 2010 Jkt 220064 PO 00000 Frm 00322 Fmt 8010 Sfmt 8010 Y:\SGML\220064.XXX 220064cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



313 

Employment and Training Administration, Labor § 633.315 

(2) Each grantee and subgrantee shall 
maintain documentation as to any per-
sonnel action (including hiring, pro-
motion, and salary increases) involving 
its section 402 program employees. 

§ 633.314 Reports required. 

Grantees shall report pursuant to in-
structions issued by the Department. 
Reports shall be submitted quarterly 
within 45 days after the end of the re-
port period (sec. 165(a)(2)). Accuracy of 
all reports must be verified by the chief 
executive officer or financial officer. 
When estimates are used, the 
verification statement will so state. 

§ 633.315 Replacement, corrective ac-
tion, termination. 

(a) The Department may replace any 
grantee who during the grant period 
has been terminated by first offering 
the Governor the opportunity to sub-
mit an acceptable application. When 
such an offer is made and should the 
Governor decline, within 15 days, or 
should the Governor or his agent have 
been the terminated grantee, the De-
partment may replace the grantee by 
(1) designating another organization or 
organizations, or (2) opening the area 
for competitive bidding. 

(b) The Department may also require 
appropriate corrective action as a con-
dition of continued funding of a grant-
ee whose performance has been found 
deficient, but not sufficient to warrant 
termination for cause or emergency 
treatment. Such appropriate corrective 
actions may include but are not lim-
ited to termination of subrecipient 
agreements, development of and com-
pliance with corrective action plans, 
etc. 

(c) In cases where deficiencies are 
identified and efforts at corrective ac-
tion have failed, the Department may 
apply sanctions, e.g., suspension of 
Letter of Credit, incremental funding, 
etc. 

(d) Termination for cause can occur 
whenever there is a violation of the 
governing rules and regulations, failure 
to comply with the grant terms and 
conditions and in such cases as: 

(1) Inability to meet Federal stand-
ards related to such debt collection re-
quirements as: 

(i) Failure to respond to demand let-
ters from DOL for repayment of debts 
within the stated timeframe; 

(ii) Failure to comply with approved 
repayment agreement; 

(2) Nonperformance related to such 
requirements as: 

(i) Failure to submit required quar-
terly financial reports for two succes-
sive periods within 30 days after they 
are due; 

(ii) Failure to submit required quar-
terly performance report for two suc-
cessive periods within 30 days after 
they are due; 

(iii) Failure to develop a plan of ac-
tion to correct deficiencies identified 
in a final audit finding and determina-
tion or by an onsite monitoring review; 

(3) Nonperformance related to such 
requirements as: 

(i) Failure to comply with formal 
corrective action after due notice; 

(ii) Failure to comply with the re-
quirements of the Act related to a 
grievance procedure and other require-
ments; 

(e) In addition, the Department, by 
written notice, may terminate a grant 
in whole or in part in the event of re-
duction in the funds available for 
JTPA title IV, section 402 programs by 
reason of congressional action, whether 
by authorization, appropriation, defer-
ral, rescission or otherwise, or by rea-
son of other legislative action, such as 
changes in service deliverers, program 
content or services to be provided, 
which makes it impracticable to con-
tinue the agreement under its original 
terms. In the event of a congressional 
reduction in funds, the reduction shall 
be apportioned on an equitable basis 
among section 402 grantees. In the case 
of termination pursuant to this provi-
sion, the Department shall be liable for 
payment, in accordance with the pay-
ment provisions of this agreement, for 
services rendered and noncancellable 
obligations properly incurred prior to 
the effective date of termination. 

(f) Notwithstanding the provisions of 
part 636 the Department may termi-
nate a grantee under emergency termi-
nation procedures in accordance with 
section 164(f) of the Act. 

(i) Instances under which emergency 
termination can occur include but are 
not limited to: Final audit findings and 
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determinations identifying numerous 
adverse findings in the area of finan-
cial management; information gath-
ered through onsite monitoring which 
substantiates serious management, fis-
cal and/or performance problems; docu-
mented information from the Inspector 
General or gained through incident re-
ports of poor performance, serious ad-
ministrative problems and/or inability 
to protect and account for Federal 
funds. 

(ii) Within 30 days of written termi-
nation notification to a grantee, the 
Department will secure applicable doc-
uments onsite, seize bank accounts re-
lating to the program, arrange for the 
payment of legitimate bills and debts 
and arrange, to the degree feasible, for 
the continued provision of services to 
program enrollees. 

§ 633.316 Closeout procedures. 

Grant closeout will conform to the 
requirements at 41 CFR part 29–70. As 
necessary, the Department shall issue 
supplementary closeout requirements. 

§ 633.317 Reallocation of funds. 

(a) In a limited number of cir-
cumstances, the Department may re-
duce a portion of a grant when it can 
be reasonably projected that the funds 
will not be used during the grant per-
formance period or that they will not 
be used for DOL authorized carryover 
purposes. Such reduction of funds will 
only be undertaken after 30-days ad-
vance notice to the grantee. 

(b) Funds recaptured as a result of 
these grant reductions will be available 
for technical assistance or special 
projects funded at the discretion of the 
Department . 

§ 633.318 Nondiscrimination and non-
sectarian activities. 

Pursuant to section 167(a) of the Act: 
(a) Nondiscrimination and equal op-

portunity requirements and proce-
dures, including complaint processing 
and compliance reviews, will be gov-
erned by the provisions of 29 CFR parts 
31 and 32 and will be administered by 
the Office of Civil Rights. 

(b) The employment or training of 
participants in sectarian activities is 
prohibited. 

§ 633.319 Lobbying, political activities 
and unionization. 

No funds provided under the Act may 
be used in any way: 

(a) To attempt to influence in any 
manner a member of Congress to favor 
or oppose any legislation or appropria-
tion by Congress. 

(b) To attempt to influence in any 
manner State or local legislators to 
favor or oppose any legislation or ap-
propriation by such legislators. 

(c) Which involves political activities 
(sec. 141(a)). 

(d) Which will assist, promote, or 
deter union organizing (sec. 143(c)(1)). 

§ 633.320 Nepotism. 
(a) No grantee, subgrantee, or em-

ploying agency may hire a person in an 
administrative capacity, staff position, 
or on-the-job training position funded 
under the Act if a member of that per-
son’s immediate family is engaged in 
an administrative capacity for that 
grantee, subgrantee, or employing 
agency. 

(b) No subgrantee or employing agen-
cy may hire a person in an administra-
tive capacity, staff position or on-the- 
job training position funded under the 
Act, if a member of that person’s im-
mediate family is engaged in an admin-
istrative capacity for the grantee from 
which that subgrantee or employing 
agency obtains its funds. To the extent 
that an applicable State or local legal 
requirement regarding nepotism is 
more restrictive than this provision, 
such State or local requirement shall 
be followed. 

(c) For purposes of this section the 
term ‘‘immediate family’’ means wife, 
husband, son, daughter, mother, father, 
brother, brother-in-law, sister, sister- 
in-law, son-in-law, daughter-in-law, 
mother-in-law, father-in-law, aunt, 
uncle, niece, nephew, stepparent, and 
stepchild. 

§ 633.321 Performance standards for 
section 402 programs. 

(a) The Secretary shall issue per-
formance standards for section 402 pro-
grams. 

(b) To issue performance standards, 
the Secretary shall: 

(1) Select the measures against which 
the standards will be set. 
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(2) Prescribe the pre- and post-pro-
gram measurement periods. 

(3) Determine standards for each of 
the measures, from which specific 
grantee standards can be determined in 
accordance with the parameters estab-
lished by the Secretary. 

(c) No grantee shall be penalized for 
not meeting performance standards for 
the program years 1984–1986. 

§ 633.322 Sanctions for violation of the 
Act. 

(a) Pursuant to sections 164 (d), (e), 
(f), (g), and (h) of the Act, the Sec-
retary may impose appropriate sanc-
tions and corrective actions for viola-
tions of the Act, regulations, or grant 
terms and conditions. Additionally, 
sanctions may include the following: 

(1) Offsetting debts, arising from 
misexpenditure of grant funds, against 
amounts to which the grantee is or 
may be entitled under the Act, except 
as provided in section (e)(1) of the Act. 
The debt shall be fully satisfied when 
the Secretary reduces amounts allotted 
to the grantee by the amount of the 
misexpenditure; and 

(2) Determining the amount of Fed-
eral cash maintained by the grantee or 
its subgrantee or contractor in excess 
of reasonable grant needs, establishing 
a debt for the amount of such excessive 
cash, and charging interest on that 
debt. 

(b) Except for actions under section 
164(f) and 167 of the Act, to establish a 
debt or violation subject to sanction 
and/or corrective action, the Secretary 
shall utilize initial and final deter-
mination procedures outlined in 20 
CFR part 636. 

(c) To impose a sanction or correc-
tive action regarding a violation of sec-
tion 167 of the Act, the Secretary shall 
utilize the procedures of 29 CFR part 
31. 

(d)(1) The Secretary shall hold the 
grantee responsible for all funds under 
the grant. The grantee shall hold its 
subgrantees and contractors respon-
sible for JTPA funds received through 
the grant. 

(2) The Secretary shall determine the 
liability of the grantee for 
misexpenditures of grant funds in ac-
cordance with section 164(e) of the Act, 
including the requirement that the 

grantee shall have taken prompt and 
appropriate corrective actions for 
misexpenditures by a subgrantee or 
contractor. 

(3) Prompt, appropriate, and aggres-
sive debt collection action to recover 
any funds misspent by subgrantees or 
contractors ordinarily shall be consid-
ered a part of the corrective action re-
quired by section 164(e)(2)(D) of the 
Act. 

(4) In making the determination re-
quired by section 164(e)(2) of the Act, 
the Secretary may determine, based on 
a request from the grantee, that the 
grantee may forego certain collection 
actions against a subgrantee or con-
tractor where that subgrantee or con-
tractor was not at fault with respect to 
the liability criteria set forth in sec-
tion 164(e)(2)(A) through section 
164(e)(2)(D) of the Act. The Secretary 
shall consider such requests in assess-
ing whether the grantee’s corrective 
action was appropriate in light of sec-
tion 164(e)(2)(D) of the Act. 

(5) The grantee shall not be released 
from liability for misspent funds under 
the determination required by section 
164(e) of the Act until the Secretary de-
termines that further collection ac-
tion, either by the grantee or sub-
grantee or contractor, would be inap-
propriate or would prove futile. 

(e) Nothing in this section shall pre-
clude the Secretary from imposing a 
sanction directly against a subgrantee 
or contractor as authorized in section 
164(e)(3) of the Act. In such a case, the 
Secretary shall inform the grantee of 
the Secretary’s action. 

PART 634—LABOR MARKET INFOR-
MATION PROGRAMS UNDER TITLE 
IV, PART E OF THE JOB TRAINING 
PARTNERSHIP ACT 

COMPREHENSIVE LABOR MARKET INFORMATION 
SYSTEM 

Sec. 
634.1 General. 
634.2 Availability of funds. 
634.3 Eligible recipients. 
634.4 Statistical standards. 
634.5 Federal oversight. 

AUTHORITY: Job Training Partnership Act, 
sec. 169, (29 U.S.C. 1510 et seq., Pub. L. 97–300, 
96 Stat. 1322), unless otherwise noted. 
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