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Subpart A—General

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§718.1 Statutory provisions.

(a) Under title IV of the Federal Coal
Mine Health and Safety Act of 1969, as
amended by the Black Lung Benefits
Act of 1972, the Federal Mine Safety
and Health Amendments Act of 1977,
the Black Lung Benefits Reform Act of
1977, the Black Lung Benefits Revenue
Act of 1977, the Black Lung Benefits
Amendments of 1981, and the Black
Lung Benefits Revenue Act of 1981,
benefits are provided to miners who are
totally disabled due to pneumoconiosis
and to certain survivors of a miner who
died due to or while totally or partially
disabled by pneumoconiosis. However,
unless the miner was found entitled to
benefits as a result of a claim filed
prior to January 1, 1982, benefits are
payable on survivors’ claims filed on or
after January 1, 1982, only when the
miner’s death was due to pneumo-
coniosis, except where the survivor’s
entitlement is established pursuant to
§718.306 on a claim filed prior to June
30, 1982. Before the enactment of the
Black Lung Benefits Reform Act of
1977, the authority for establishing
standards of eligibility for miners and
their survivors was placed with the
Secretary of Health, Education, and
Welfare. These standards were set forth
by the Secretary of Health, Education,
and Welfare in subpart D of part 410 of
this title, and adopted by the Secretary
of Labor for application to all claims
filed with the Secretary of Labor (see
20 CFR 718.2, contained in the 20 CFR,
Part 500 to end, edition, revised as of
April 1, 1979.) Amendments made to
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section 402(f) of the Act by the Black
Lung Benefits Reform Act of 1977 au-
thorize the Secretary of Labor to es-
tablish criteria for determining total
or partial disability or death due to
pneumoconiosis to be applied in the
processing and adjudication of claims
filed under part C of title IV of the Act.
Section 402(f) of the Act further au-
thorizes the Secretary of Labor, in con-
sultation with the National Institute
for Occupational Safety and Health, to
establish criteria for all appropriate
medical tests administered in connec-
tion with a claim for benefits. Section
413(b) of the Act authorizes the Sec-
retary of Labor to establish criteria for
the techniques to be used to take chest
roentgenograms (X-rays) in connection
with a claim for benefits under the Act.

(b) The Black Lung Benefits Reform
Act of 1977 provided that with respect
to a claim filed prior to April 1, 1980, or
reviewed under section 435 of the Act,
the standards to be applied in the adju-
dication of such claim shall not be
more restrictive than the criteria ap-
plicable to a claim filed on June 30,
1973, with the Social Security Adminis-
tration, whether or not the final dis-
position of the claim occurs after
March 31, 1980. All such claims shall be
reviewed under the criteria set forth in
part 727 of this title (see 20 CFR
725.4(d)).

§718.2 Applicability of this part.

With the exception of the second sen-
tence of §718.204(a), this part is applica-
ble to the adjudication of all claims
filed after March 31, 1980, and consid-
ered by the Secretary of Labor under
section 422 of the Act and part 725 of
this subchapter. The second sentence of
§718.204(a) is applicable to the adju-
dication of all claims filed after Janu-
ary 19, 2001. If a claim subject to the
provisions of section 435 of the Act and
subpart C of part 727 of this subchapter
(see 20 CFR 725.4(d)) cannot be ap-
proved under that subpart, such claim
may be approved, if appropriate, under
the provisions contained in this part.
The provisions of this part shall, to the
extent appropriate, be construed to-
gether in the adjudication of all
claims.

[68 FR 69935, Dec. 15, 2003]

§718.101

§718.3 Scope and intent of this part.

(a) This part sets forth the standards
to be applied in determining whether a
coal miner is or was totally, or in the
case of a claim subject to §718.306 par-
tially, disabled due to pneumoconiosis
or died due to pneumoconiosis. It also
specifies the procedures and require-
ments to be followed in conducting
medical examinations and in admin-
istering various tests relevant to such
determinations.

(b) This part is designed to interpret
the presumptions contained in section
411(c) of the Act, evidentiary standards
and criteria contained in section 413(b)
of the Act and definitional require-
ments and standards contained in sec-
tion 402(f) of the Act within a coherent
framework for the adjudication of
claims. It is intended that these enu-
merated provisions of the Act be con-
strued as provided in this part.

§718.4 Definitions and use of terms.

Except as is otherwise provided by
this part, the definitions and usages of
terms contained in §725.101 of subpart
A of part 725 of this title shall be appli-
cable to this part.

Subpart B—Criteria for the Devel-
opment of Medical Evidence

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§718.101 General.

(a) The Office of Workers’ Compensa-
tion Programs (hereinafter OWCP or
the Office) shall develop the medical
evidence necessary for a determination
with respect to each claimant’s entitle-
ment to benefits. Each miner who files
a claim for benefits under the Act shall
be provided an opportunity to substan-
tiate his or her claim by means of a
complete pulmonary evaluation includ-
ing, but not limited to, a chest roent-
genogram (X-ray), physical examina-
tion, pulmonary function tests and a
blood-gas study.

(b) The standards for the administra-
tion of clinical tests and examinations
contained in this subpart shall apply to
all evidence developed by any party
after January 19, 2001 in connection
with a claim governed by this part (see
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§§725.406(b), 725.414(a), 725.456(d)). These
standards shall also apply to claims
governed by part 727 (see 20 CFR
725.4(d)), but only for clinical tests or
examinations conducted after January
19, 2001. Any clinical test or examina-
tion subject to these standards shall be
in substantial compliance with the ap-
plicable standard in order to constitute
evidence of the fact for which it is prof-
fered. Unless otherwise provided, any
evidence which is not in substantial
compliance with the applicable stand-
ard is insufficient to establish the fact
for which it is proffered.

§718.102 Chest
rays).

(a) A chest roentgenogram (X-ray)
shall be of suitable quality for proper
classification of pneumoconiosis and
shall conform to the standards for ad-
ministration and interpretation of
chest X-rays as described in Appendix
A.

(b) A chest X-ray to establish the ex-
istence of pneumoconiosis shall be
classified as Category 1, 2, 3, A, B, or C,
according to the International Labour
Organization Union Internationale
Contra Cancer/Cincinnati (1971) Inter-
national Classification of Radiographs
of the Pneumoconioses (ILO-U/C 1971),
or subsequent revisions thereof. This
document is available from the Divi-
sion of Coal Mine Workers’ Compensa-
tion in the U.S. Department of Labor,
Washington, D.C., telephone (202) 693—
0046, and from the National Institute
for Occupational Safety and Health
(NIOSH), located in Cincinnati, Ohio,
telephone (513) 841-4428) and Morgan-
town, West Virginia, telephone (304)
285-5749. A chest X-ray classified as
Category Z under the ILO Classifica-
tion (1958) or Short Form (1968) shall be
reclassified as Category 0 or Category 1
as appropriate, and only the latter ac-
cepted as evidence of pneumoconiosis.
A chest X-ray classified under any of
the foregoing classifications as Cat-
egory 0, including sub-categories 0—, 0/
0, or 0/1 under the UICC/Cincinnati
(1968) Classification or the ILO-U/C 1971
Classification does not constitute evi-
dence of pneumoconiosis.

(c) A description and interpretation
of the findings in terms of the classi-
fications described in paragraph (b) of

roentgenograms (X-

20 CFR Ch. VI (4-1-10 Edition)

this section shall be submitted by the
examining physician along with the
film. The report shall specify the name
and qualifications of the person who
took the film and the name and quali-
fications of the physician interpreting
the film. If the physician interpreting
the film is a Board-certified or Board-
eligible radiologist or a certified “B”
reader (see §718.202), he or she shall so
indicate. The report shall further speci-
fy that the film was interpreted in
compliance with this paragraph.

(d) The original film on which the X-
ray report is based shall be supplied to
the Office, unless prohibited by law, in
which event the report shall be consid-
ered as evidence only if the original
film is otherwise available to the Office
and other parties. Where the chest X-
ray of a deceased miner has been lost,
destroyed or is otherwise unavailable,
a report of a chest X-ray submitted by
any party shall be considered in con-
nection with the claim.

(e) Except as provided in this para-
graph, no chest X-ray shall constitute
evidence of the presence or absence of
pneumoconiosis unless it is conducted
and reported in accordance with the re-
quirements of this section and Appen-
dix A. In the absence of evidence to the
contrary, compliance with the require-
ments of Appendix A shall be pre-
sumed. In the case of a deceased miner
where the only available X-ray does
not substantially comply with para-
graphs (a) through (d), such X-ray may
form the basis for a finding of the pres-
ence or absence of pneumoconiosis if it
is of sufficient quality for determining
the presence or absence of pneumo-
coniosis and such X-ray was inter-
preted by a Board-certified or Board-el-
igible radiologist or a certified ‘“B”
reader (see §718.202).

§718.103 Pulmonary function tests.

(a) Any report of pulmonary function
tests submitted in connection with a
claim for benefits shall record the re-
sults of flow versus volume (flow-vol-
ume loop). The instrument shall simul-
taneously provide records of volume
versus time (spirometric tracing). The
report shall provide the results of the
forced expiratory volume in one second
(FEV1) and the forced vital capacity
(FVC). The report shall also provide
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the FEV1/FVC ratio, expressed as a
percentage. If the maximum voluntary
ventilation (MVYV) is reported, the re-
sults of such test shall be obtained
independently rather than calculated
from the results of the FEV1.

(b) All pulmonary function test re-
sults submitted in connection with a
claim for benefits shall be accompanied
by three tracings of the flow versus
volume and the electronically derived
volume versus time tracings. If the
MVYV is reported, two tracings of the
MVV whose values are within 10% of
each other shall be sufficient. Pul-
monary function test results developed
in connection with a claim for benefits
shall also include a statement signed
by the physician or technician con-
ducting the test setting forth the fol-
lowing:

(1) Date and time of test;

(2) Name, DOL claim number, age,
height, and weight of claimant at the
time of the test;

(3) Name of technician;

(4) Name and signature of physician
supervising the test;

(5) Claimant’s ability to understand
the instructions, ability to follow di-
rections and degree of cooperation in
performing the tests. If the claimant is
unable to complete the test, the person
executing the report shall set forth the
reasons for such failure;

(6) Paper speed of the instrument
used;

(7) Name of the instrument used;

(8) Whether a bronchodilator was ad-
ministered. If a bronchodilator is ad-
ministered, the physician’s report must
detail values obtained both before and
after administration of the broncho-
dilator and explain the significance of
the results obtained; and

(9) That the requirements of para-
graphs (b) and (c) of this section have
been complied with.

(c) Except as provided in this para-
graph, no results of a pulmonary func-
tion study shall constitute evidence of
the presence or absence of a res-
piratory or pulmonary impairment un-
less it is conducted and reported in ac-
cordance with the requirements of this
section and Appendix B to this part. In
the absence of evidence to the con-
trary, compliance with the require-
ments of Appendix B shall be pre-

§718.104

sumed. In the case of a deceased miner,
where no pulmonary function tests are
in substantial compliance with para-
graphs (a) and (b) and Appendix B, non-
complying tests may form the basis for
a finding if, in the opinion of the adju-
dication officer, the tests demonstrate
technically valid results obtained with
good cooperation of the miner.

§718.104 Report of physical examina-
tions.

(a) A report of any physical examina-
tion conducted in connection with a
claim shall be prepared on a medical
report form supplied by the Office or in
a manner containing substantially the
same information. Any such report
shall include the following information
and test results:

(1) The miner’s medical and employ-
ment history;

(2) All manifestations of chronic res-
piratory disease;

(3) Any pertinent findings not specifi-
cally listed on the form;

(4) If heart disease secondary to lung
disease is found, all symptoms and sig-
nificant findings;

(5) The results of a chest X-ray con-
ducted and interpreted as required by
§718.102; and

(6) The results of a pulmonary func-
tion test conducted and reported as re-
quired by §718.103. If the miner is phys-
ically unable to perform a pulmonary
function test or if the test is medically
contraindicated, in the absence of evi-
dence establishing total disability pur-
suant to §718.304, the report must be
based on other medically acceptable
clinical and laboratory diagnostic
techniques, such as a blood gas study.

(b) In addition to the requirements of
paragraph (a), a report of physical ex-
amination may be based on any other
procedures such as electrocardiogram,
blood-gas studies conducted and re-
ported as required by §718.105, and
other blood analyses which, in the phy-
sician’s opinion, aid in his or her eval-
uation of the miner.

(c) In the case of a deceased miner,
where no report is in substantial com-
pliance with paragraphs (a) and (b), a
report prepared by a physician who is
unavailable may nevertheless form the
basis for a finding if, in the opinion of
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§718.105

the adjudication officer, it is accom-
panied by sufficient indicia of reli-
ability in light of all relevant evidence.

(d) Treating physician. In weighing
the medical evidence of record relevant
to whether the miner suffers, or suf-
fered, from pneumoconiosis, whether
the pneumoconiosis arose out of coal
mine employment, and whether the
miner is, or was, totally disabled by
pneumoconiosis or died due to pneumo-
coniosis, the adjudication officer must
give consideration to the relationship
between the miner and any treating
physician whose report is admitted
into the record. Specifically, the adju-
dication officer shall take into consid-
eration the following factors in weigh-
ing the opinion of the miner’s treating
physician:

(1) Nature of relationship. The opinion
of a physician who has treated the
miner for respiratory or pulmonary
conditions is entitled to more weight
than a physician who has treated the
miner for non-respiratory conditions;

(2) Duration of relationship. The
length of the treatment relationship
demonstrates whether the physician
has observed the miner long enough to
obtain a superior understanding of his
or her condition;

(3) Frequency of treatment. The fre-
quency of physician-patient visits dem-
onstrates whether the physician has
observed the miner often enough to ob-
tain a superior understanding of his or
her condition; and

(4) Extent of treatment. The types of
testing and examinations conducted
during the treatment relationship dem-
onstrate whether the physician has ob-
tained superior and relevant informa-
tion concerning the miner’s condition.

(5) In the absence of contrary pro-
bative evidence, the adjudication offi-
cer shall accept the statement of a
physician with regard to the factors
listed in paragraphs (d)(1) through (4)
of this section. In appropriate cases,
the relationship between the miner and
his treating physician may constitute
substantial evidence in support of the
adjudication officer’s decision to give
that physician’s opinion controlling
weight, provided that the weight given
to the opinion of a miner’s treating
physician shall also be based on the
credibility of the physician’s opinion in

20 CFR Ch. VI (4-1-10 Edition)

light of its reasoning and documenta-
tion, other relevant evidence and the
record as a whole.

§718.105 Arterial blood-gas studies.

(a) Blood-gas studies are performed
to detect an impairment in the process
of alveolar gas exchange. This defect
will manifest itself primarily as a fall
in arterial oxygen tension either at
rest or during exercise. No blood-gas
study shall be performed if medically
contraindicated.

(b) A blood-gas study shall initially
be administered at rest and in a sitting
position. If the results of the blood-gas
test at rest do not satisfy the require-
ments of Appendix C to this part, an
exercise blood-gas test shall be offered
to the miner unless medically contra-
indicated. If an exercise blood-gas test
is administered, blood shall be drawn
during exercise.

(c) Any report of a blood-gas study
submitted in connection with a claim
shall specify:

(1) Date and time of test;

(2) Altitude and barometric pressure
at which the test was conducted;

(3) Name and DOL claim number of
the claimant;

(4) Name of technician;

(5) Name and signature of physician
supervising the study;

(6) The recorded values for PC02, P02,
and PH, which have been collected si-
multaneously (specify values at rest
and, if performed, during exercise);

(7) Duration and type of exercise;

(8) Pulse rate at the time the blood
sample was drawn;

(9) Time between drawing of sample
and analysis of sample; and

(10) Whether equipment was cali-
brated before and after each test.

(d) If one or more blood-gas studies
producing results which meet the ap-
propriate table in Appendix C is admin-
istered during a hospitalization which
ends in the miner’s death, then any
such study must be accompanied by a
physician’s report establishing that the
test results were produced by a chronic
respiratory or pulmonary condition.
Failure to produce such a report will
prevent reliance on the blood-gas study
as evidence that the miner was totally
disabled at death. (e) In the case of a
deceased miner, where no blood gas
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tests are in substantial compliance
with paragraphs (a), (b), and (c), non-
complying tests may form the basis for
a finding if, in the opinion of the adju-
dication officer, the only available
tests demonstrate technically valid re-
sults. This provision shall not excuse
compliance with the requirements in
paragraph (d) for any blood gas study
administered during a hospitalization
which ends in the miner’s death.

§718.106 Autopsy; biopsy.

(a) A report of an autopsy or biopsy
submitted in connection with a claim
shall include a detailed gross macro-
scopic and microscopic description of
the lungs or visualized portion of a
lung. If a surgical procedure has been
performed to obtain a portion of a
lung, the evidence shall include a copy
of the surgical note and the pathology
report of the gross and microscopic ex-
amination of the surgical specimen. If
an autopsy has been performed, a com-
plete copy of the autopsy report shall
be submitted to the Office.

(b) In the case of a miner who died
prior to March 31, 1980, an autopsy or
biopsy report shall be considered even
when the report does not substantially
comply with the requirements of this
section. A noncomplying report con-
cerning a miner who died prior to
March 31, 1980, shall be accorded the
appropriate weight in light of all rel-
evant evidence.

(c) A negative biopsy is not conclu-
sive evidence that the miner does not
have pneumoconiosis. However, where
positive findings are obtained on bi-
opsy, the results will constitute evi-
dence of the presence of pneumo-
coniosis.

§718.107 Other medical evidence.

(a) The results of any medically ac-
ceptable test or procedure reported by
a physician and not addressed in this
subpart, which tends to demonstrate
the presence or absence of pneumo-
coniosis, the sequelae of pneumo-
coniosis or a respiratory or pulmonary
impairment, may be submitted in con-
nection with a claim and shall be given
appropriate consideration.

(b) The party submitting the test or
procedure pursuant to this section
bears the burden to demonstrate that

§718.201

the test or procedure is medically ac-
ceptable and relevant to establishing
or refuting a claimant’s entitlement to
benefits.

Subpart C—Determining
Entitlement to Benefits

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§718.201 Definition of
coniosis.

pneumo-

(a) For the purpose of the Act,
“‘pneumoconiosis’ means a chronic
dust disease of the lung and its
sequelae, including respiratory and
pulmonary impairments, arising out of
coal mine employment. This definition
includes both medical, or ‘‘clinical’’,
pneumoconiosis and statutory, or
‘‘legal’”’, pneumoconiosis.

(1) Clinical Pneumoconiosis. ‘‘Clinical
pneumoconiosis’ consists of those dis-
eases recognized by the medical com-
munity as pneumoconioses, i.e., the
conditions characterized by permanent
deposition of substantial amounts of
particulate matter in the lungs and the
fibrotic reaction of the lung tissue to
that deposition caused by dust expo-
sure in coal mine employment. This
definition includes, but is not limited
to, coal workers’ pneumoconiosis, an-
thracosilicosis, anthracosis,
anthrosilicosis, massive pulmonary fi-
brosis, silicosis or silicotuberculosis,
arising out of coal mine employment.

(2) Legal Pneumoconiosis. ‘‘Legal
pneumoconiosis’ includes any chronic
lung disease or impairment and its
sequelae arising out of coal mine em-
ployment. This definition includes, but
is not limited to, any chronic restric-
tive or obstructive pulmonary disease
arising out of coal mine employment.

(b) For purposes of this section, a dis-
ease ‘‘arising out of coal mine employ-
ment’’ includes any chronic pulmonary
disease or respiratory or pulmonary
impairment significantly related to, or
substantially aggravated by, dust expo-
sure in coal mine employment.

(¢c) For purposes of this definition,
“pneumoconiosis’ is recognized as a la-
tent and progressive disease which may
first become detectable only after the
cessation of coal mine dust exposure.
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§718.202 Determining the existence of
pneumoconiosis.

(a) A finding of the existence of pneu-
moconiosis may be made as follows:

(1) A chest X-ray conducted and clas-
sified in accordance with §718.102 may
form the basis for a finding of the ex-
istence of pneumoconiosis. Except as
otherwise provided in this section,
where two or more X-ray reports are in
conflict, in evaluating such X-ray re-
ports consideration shall be given to
the radiological qualifications of the
physicians interpreting such X-rays.

(i) In all claims filed before January
1, 1982, where there is other evidence of
pulmonary or respiratory impairment,
a Board-certified or Board-eligible ra-
diologist’s interpretation of a chest X-
ray shall be accepted by the Office if
the X-ray is in compliance with the re-
quirements of §718.102 and if such X-
ray has been taken by a radiologist or
qualified radiologic technologist or
technician and there is no evidence
that the claim has been fraudulently
represented. However, these limita-
tions shall not apply to any claim filed
on or after January 1, 1982.

(ii) The following definitions shall
apply when making a finding in accord-
ance with this paragraph.

(A) The term other evidence means
medical tests such as blood-gas studies,
pulmonary function studies or physical
examinations or medical histories
which establish the presence of a
chronic pulmonary, respiratory or
cardio-pulmonary condition, and in the
case of a deceased miner, in the ab-
sence of medical evidence to the con-
trary, affidavits of persons with knowl-
edge of the miner’s physical condition.

(B) Pulmonary or respiratory impair-
ment means inability of the human res-
piratory apparatus to perform in a nor-
mal manner one or more of the three
components of respiration, namely,
ventilation, perfusion and diffusion.

(C) Board-certified means certification
in radiology or diagnostic roentgen-
ology by the American Board of Radi-
ology, Inc. or the American Osteo-
pathic Association.

(D) Board-eligible means the success-
ful completion of a formal accredited
residency program in radiology or diag-
nostic roentgenology.

20 CFR Ch. VI (4-1-10 Edition)

(B) Certified ‘B’ reader or ‘B’ reader
means a physician who has dem-
onstrated proficiency in evaluating
chest roentgenograms for
roentgenographic quality and in the
use of the ILO-U/C classification for in-
terpreting chest roentgenograms for
pneumoconiosis and other diseases by
taking and passing a specially designed
proficiency examination given on be-
half of or by the Appalachian Labora-
tory for Occupational Safety and
Health. See 42 CFR 37.51(b)(2).

(F) Qualified radiologic technologist or
technician means an individual who is
either certified as a registered tech-
nologist by the American Registry of
Radiologic Technologists or licensed as
a radiologic technologist by a state li-
censing board.

(2) A biopsy or autopsy conducted
and reported in compliance with
§718.106 may be the basis for a finding
of the existence of pneumoconiosis. A
finding in an autopsy or biopsy of
anthracotic pigmentation, however,
shall not be sufficient, by itself, to es-
tablish the existence of pneumo-
coniosis. A report of autopsy shall be
accepted unless there is evidence that
the report is not accurate or that the
claim has been fraudulently rep-
resented.

(3) If the presumptions described in
§§718.304, 718.305 or §718.306 are applica-
ble, it shall be presumed that the
miner is or was suffering from pneumo-
coniosis.

(4) A determination of the existence
of pneumoconiosis may also be made if
a physician, exercising sound medical
judgment, notwithstanding a negative
X-ray, finds that the miner suffers or
suffered from pneumoconiosis as de-
fined in §718.201. Any such finding shall
be based on objective medical evidence
such as Dblood-gas studies, electro-
cardiograms, pulmonary function stud-
ies, physical performance tests, phys-
ical examination, and medical and
work histories. Such a finding shall be
supported by a reasoned medical opin-
ion.

(b) No claim for benefits shall be de-
nied solely on the basis of a negative
chest X-ray.

(c) A determination of the existence
of pneumoconiosis shall not be made
solely on the basis of a living miner’s
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statements or testimony. Nor shall
such a determination be made upon a
claim involving a deceased miner filed
on or after January 1, 1982, solely based
upon the affidavit(s) (or equivalent
sworn testimony) of the claimant and/
or his or her dependents who would be
eligible for augmentation of the claim-
ant’s benefits if the claim were ap-
proved.

§718.203 Establishing relationship of
pneumoconiosis to coal mine em-
ployment.

(a) In order for a claimant to be
found eligible for benefits under the
Act, it must be determined that the
miner’s pneumoconiosis arose at least
in part out of coal mine employment.
The provisions in this section set forth
the criteria to be applied in making
such a determination.

(b) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed for ten years or more in one or
more coal mines, there shall be a re-
buttable presumption that the pneumo-
coniosis arose out of such employment.

(c) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed less than ten years in the na-
tion’s coal mines, it shall be deter-
mined that such pneumoconiosis arose
out of that employment only if com-
petent evidence establishes such a rela-
tionship.

§718.204 Total disability and disability
causation defined; criteria for de-
termining total disability and total
disability due to pneumoconiosis.

(a) General. Benefits are provided
under the Act for or on behalf of min-
ers who are totally disabled due to
pneumoconiosis, or who were totally
disabled due to pneumoconiosis at the
time of death. For purposes of this sec-
tion, any nonpulmonary or nonres-
piratory condition or disease, which
causes an independent disability unre-
lated to the miner’s pulmonary or res-
piratory disability, shall not be consid-
ered in determining whether a miner is
totally disabled due to pneumo-
coniosis. If, however, a nonpulmonary
or nonrespiratory condition or disease
causes a chronic respiratory or pul-
monary impairment, that condition or
disease shall be considered in deter-
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mining whether the miner is or was to-
tally disabled due to pneumoconiosis.

(b)(1) Total disability defined. A miner
shall be considered totally disabled if
the irrebuttable presumption described
in §718.304 applies. If that presumption
does not apply, a miner shall be consid-
ered totally disabled if the miner has a
pulmonary or respiratory impairment
which, standing alone, prevents or pre-
vented the miner:

(i) From performing his or her usual
coal mine work; and

(ii) From engaging in gainful employ-
ment in the immediate area of his or
her residence requiring the skills or
abilities comparable to those of any
employment in a mine or mines in
which he or she previously engaged
with some regularity over a substan-
tial period of time.

(2) Medical criteria. In the absence of
contrary probative evidence, evidence
which meets the standards of either
paragraphs (b)(2)(1), (ii), (iii), or (iv) of
this section shall establish a miner’s
total disability:

(i) Pulmonary function tests showing
values equal to or less than those listed
in Table Bl (Males) or Table B2 (Fe-
males) in Appendix B to this part for
an individual of the miner’s age, sex,
and height for the FEV1 test; if, in ad-
dition, such tests also reveal the values
specified in either paragraph
(b)(2)(1)(A) or (B) or (C) of this section:

(A) Values equal to or less than those
listed in Table B3 (Males) or Table B4
(Females) in Appendix B of this part,
for an individual of the miner’s age,
sex, and height for the FVC test, or

(B) Values equal to or less than those
listed in Table B5 (Males) or Table B6
(Females) in Appendix B to this part,
for an individual of the miner’s age,
sex, and height for the MVV test, or

(C) A percentage of 55 or less when
the results of the FEV1 test are divided
by the results of the FVC test (FEV1/
FVC equal to or less than 55%), or

(ii) Arterial blood-gas tests show the
values listed in Appendix C to this
part, or

(iii) The miner has pneumoconiosis
and has been shown by the medical evi-
dence to be suffering from cor
pulmonale with right-sided congestive
heart failure, or
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(iv) Where total disability cannot be
shown under paragraphs (b)(2)(i), (ii),
or (iii) of this section, or where pul-
monary function tests and/or blood gas
studies are medically contraindicated,
total disability may nevertheless be
found if a physician exercising rea-
soned medical judgment, based on
medically acceptable clinical and lab-
oratory diagnostic techniques, con-
cludes that a miner’s respiratory or
pulmonary condition prevents or pre-
vented the miner from engaging in em-
ployment as described in paragraph
(b)(1) of this section.

(c)(1) Total disability due to pneumo-
coniosis defined. A miner shall be con-
sidered totally disabled due to pneumo-
coniosis if pneumoconiosis, as defined
in §718.201, is a substantially contrib-
uting cause of the miner’s totally dis-
abling respiratory or pulmonary im-
pairment. Pneumoconiosis is a ‘‘sub-
stantially contributing cause’ of the
miner’s disability if it:

(i) Has a material adverse effect on
the miner’s respiratory or pulmonary
condition; or

(ii) Materially worsens a totally dis-
abling respiratory or pulmonary im-
pairment which is caused by a disease
or exposure unrelated to coal mine em-
ployment.

(2) Except as provided in §718.305 and
paragraph (b)(2)(iii) of this section,
proof that the miner suffers or suffered
from a totally disabling respiratory or
pulmonary impairment as defined in
paragraphs (b)(2)(1), (b)(2)(i1), (b)(2)(1v)
and (d) of this section shall not, by
itself, be sufficient to establish that
the miner’s impairment is or was due
to pneumoconiosis. Except as provided
in paragraph (d), the cause or causes of
a miner’s total disability shall be es-
tablished by means of a physician’s
documented and reasoned medical re-
port.

(d) Lay evidence. In establishing total
disability, lay evidence may be used in
the following cases:

(1) In a case involving a deceased
miner in which the claim was filed
prior to January 1, 1982, affidavits (or
equivalent sworn testimony) from per-
sons knowledgeable of the miner’s
physical condition shall be sufficient
to establish total (or under §718.306
partial) disability due to pneumo-
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coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition.

(2) In a case involving a survivor’s
claim filed on or after January 1, 1982,
but prior to June 30, 1982, which is sub-
ject to §718.306, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total or partial disability due to
pneumoconiosis if no medical or other
relevant evidence exists which address-
es the miner’s pulmonary or res-
piratory condition; however, such a de-
termination shall not be based solely
upon the affidavits or testimony of the
claimant and/or his or her dependents
who would be eligible for augmentation
of the claimant’s benefits if the claim
were approved.

(3) In a case involving a deceased
miner whose claim was filed on or after
January 1, 1982, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total disability due to pneumo-
coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition; however, such a determination
shall not be based solely upon the affi-
davits or testimony of any person who
would be eligible for benefits (including
augmented benefits) if the claim were
approved.

(4) Statements made before death by
a deceased miner about his or her phys-
ical condition are relevant and shall be
considered in making a determination
as to whether the miner was totally
disabled at the time of death.

(56) In the case of a living miner’s
claim, a finding of total disability due
to pneumoconiosis shall not be made
solely on the miner’s statements or
testimony.

(e) In determining total disability to
perform usual coal mine work, the fol-
lowing shall apply in evaluating the
miner’s employment activities:

(1) In the case of a deceased miner,
employment in a mine at the time of
death shall not be conclusive evidence
that the miner was not totally dis-
abled. To disprove total disability, it
must be shown that at the time the
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miner died, there were no changed cir-
cumstances of employment indicative
of his or her reduced ability to perform
his or her usual coal mine work.

(2) In the case of a living miner, proof
of current employment in a coal mine
shall not be conclusive evidence that
the miner is not totally disabled unless
it can be shown that there are no
changed circumstances of employment
indicative of his or her reduced ability
to perform his or her usual coal mine
work.

(3) Changed circumstances of employ-
ment indicative of a miner’s reduced
ability to perform his or her usual coal
mine work may include but are not
limited to:

(i) The miner’s reduced ability to
perform his or her customary duties
without help; or

(ii) The miner’s reduced ability to
perform his or her customary duties at
his or her usual levels of rapidity, con-
tinuity or efficiency; or

(iii) The miner’s transfer by request
or assignment to less vigorous duties
or to duties in a less dusty part of the
mine.

§718.205 Death
coniosis.

(a) Benefits are provided to eligible
survivors of a miner whose death was
due to pneumoconiosis. In order to re-
ceive benefits, the claimant must prove
that:

(1) The miner had pneumoconiosis
(see §718.202);

(2) The miner’s pneumoconiosis arose
out of coal mine employment (see
§718.203); and

(3) The miner’s death was due to
pneumoconiosis as provided by this
section.

(b) For the purpose of adjudicating
survivors’ claims filed prior to January
1, 1982, death will be considered due to
pneumoconiosis if any of the following
criteria is met:

(1) Where competent medical evi-
dence established that the miner’s
death was due to pneumoconiosis, or

(2) Where death was due to multiple
causes including pneumoconiosis and it
is not medically feasible to distinguish
which disease caused death or the ex-
tent to which pneumoconiosis contrib-
uted to the cause of death, or

due to pneumo-
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(3) Where the presumption set forth
at §718.304 is applicable, or

(4) Where either of the presumptions
set forth at §718.303 or §718.305 is appli-
cable and has not been rebutted.

(6) Where the cause of death is sig-
nificantly related to or aggravated by
pneumoconiosis.

(c) For the purpose of adjudicating
survivors’ claims filed on or after Jan-
uary 1, 1982, death will be considered to
be due to pneumoconiosis if any of the
following criteria is met:

(1) Where competent medical evi-
dence establishes that pneumoconiosis
was the cause of the miner’s death, or

(2) Where pneumoconiosis was a sub-
stantially contributing cause or factor
leading to the miner’s death or where
the death was caused by complications
of pneumoconiosis, or

(3) Where the presumption set forth
at §718.304 is applicable.

(4) However, survivors are not eligi-
ble for benefits where the miner’s
death was caused by a traumatic injury
or the principal cause of death was a
medical condition not related to pneu-
moconiosis, unless the evidence estab-
lishes that pneumoconiosis was a sub-
stantially contributing cause of death.

(6) Pneumoconiosis is a ‘‘substan-
tially contributing cause’ of a miner’s
death if it hastens the miner’s death.

(d) To minimize the hardships to po-
tentially entitled survivors due to the
disruption of benefits upon the miner’s
death, survivors’ claims filed on or
after January 1, 1982, shall be adju-
dicated on an expedited basis in ac-
cordance with the following proce-
dures. The initial burden is upon the
claimant, with the assistance of the
district director, to develop evidence
which meets the requirements of para-
graph (c) of this section. Where the ini-
tial medical evidence appears to estab-
lish that death was due to pneumo-
coniosis, the survivor will receive bene-
fits unless the weight of the evidence
as subsequently developed by the De-
partment or the responsible operator
establishes that the miner’s death was
not due to pneumoconiosis as defined
in paragraph (c). However, no such ben-
efits shall be found payable before the
party responsible for the payment of
such benefits shall have had a reason-
able opportunity for the development
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of rebuttal evidence. See §725.414 con-
cerning the operator’s opportunity to
develop evidence prior to an initial de-
termination.

§718.206 Effect of findings by persons
or agencies.

Decisions, statements, reports, opin-
ions, or the like, of agencies, organiza-
tions, physicians or other individuals,
about the existence, cause, and extent
of a miner’s disability, or the cause of
a miner’s death, are admissible. If
properly submitted, such evidence shall
be considered and given the weight to
which it is entitled as evidence under
all the facts before the adjudication of-
ficer in the claim.

Subpart D—Presumptions Applica-
ble to Eligibility Determina-
tions

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§718.301 Establishing length of em-
ployment as a miner.

The presumptions set forth in
§§718.302, 1718.303, 1718.305 and 718.306
apply only if a miner worked in one or
more coal mines for the number of
years required to invoke the presump-
tion. The length of the miner’s coal
mine work history must be computed
as provided by 20 CFR 725.101(a)(32).

§718.302 Relationship of pneumo-
coniosis to coal mine employment.

If a miner who is suffering or suffered
from pneumoconiosis was employed for
ten years or more in one or more coal
mines, there shall be a rebuttable pre-
sumption that the pneumoconiosis
arose out of such employment. (See
§718.203.)

§718.303 Death from a respirable dis-
ease.

(a)(1) If a deceased miner was em-
ployed for ten or more years in one or
more coal mines and died from a res-
pirable disease, there shall be a rebut-
table presumption that his or her death
was due to pneumoconiosis.

(2) Under this presumption, death
shall be found due to a respirable dis-
ease in any case in which the evidence
establishes that death was due to mul-
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tiple causes, including a respirable dis-
ease, and it is not medically feasible to
distinguish which disease caused death
or the extent to which the respirable
disease contributed to the cause of
death.

(b) The presumption of paragraph (a)
of this section may be rebutted by a
showing that the deceased miner did
not have pneumoconiosis, that his or
her death was not due to pneumo-
coniosis or that pneumoconiosis did
not contribute to his or her death.

(c) This section is not applicable to
any claim filed on or after January 1,
1982.

§718.304 Irrebuttable presumption of
total disability or death due to
pneumoconiosis.

There is an irrebuttable presumption
that a miner is totally disabled due to
pneumoconiosis, that a miner’s death
was due to pneumoconiosis or that a
miner was totally disabled due to pneu-
moconiosis at the time of death, if such
miner is suffering or suffered from a
chronic dust disease of the lung which:

(a) When diagnosed by chest X-ray
(see §718.202 concerning the standards
for X-rays and the effect of interpreta-
tions of X-rays by physicians) yields
one or more large opacities (greater
than 1 centimeter in diameter) and
would be classified in Category A, B, or
Cin:

(1) The ILO-U/C International Classi-
fication of Radiographs of the
Pneumoconioses, 1971, or subsequent
revisions thereto; or

(2) The International Classification
of the Radiographs of the
Pneumoconioses of the International
Labour Office, Extended Classification
(1968) (which may be referred to as the
“ILO Classification (1968)’); or

(3) The Classification of the
Pneumoconioses of the Union Inter-
nationale Contra Cancer/Cincinnati
(1968) (which may be referred to as the
“UICC/Cincinnati (1968) Classifica-
tion”’); or

(b) When diagnosed by biopsy or au-
topsy, yields massive lesions in the
lung; or

(c) When diagnosed by means other
than those specified in paragraphs (a)
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and (b) of this section, would be a con-
dition which could reasonably be ex-
pected to yield the results described in
paragraph (a) or (b) of this section had
diagnosis been made as therein de-
scribed: Provided, however, That any di-
agnosis made under this paragraph
shall accord with acceptable medical
procedures.

§718.305 Presumption of
coniosis.

(a) If a miner was employed for fif-
teen years or more in one or more un-
derground coal mines, and if there is a
chest X-ray submitted in connection
with such miner’s or his or her sur-
vivor’s claim and it is interpreted as
negative with respect to the require-
ments of §718.304, and if other evidence
demonstrates the existence of a totally
disabling respiratory or pulmonary im-
pairment, then there shall be a rebut-
table presumption that such miner is
totally disabled due to pneumo-
coniosis, that such miner’s death was
due to pneumoconiosis, or that at the
time of death such miner was totally
disabled by pneumoconiosis. In the
case of a living miner’s claim, a
spouse’s affidavit or testimony may
not be used by itself to establish the
applicability of the presumption. The
Secretary shall not apply all or a por-
tion of the requirement of this para-
graph that the miner work in an under-
ground mine where it is determined
that conditions of the miner’s employ-
ment in a coal mine were substantially
similar to conditions in an under-
ground mine. The presumption may be
rebutted only by establishing that the
miner does not, or did not have pneu-
moconiosis, or that his or her res-
piratory or pulmonary impairment did
not arise out of, or in connection with,
employment in a coal mine.

(b) In the case of a deceased miner,
where there is no medical or other rel-
evant evidence, affidavits of persons
having knowledge of the miner’s condi-
tion shall be considered to be sufficient
to establish the existence of a totally
disabling respiratory or pulmonary im-
pairment for purposes of this section.

(c) The determination of the exist-
ence of a totally disabling respiratory
or pulmonary impairment, for purposes
of applying the presumption described

pneumo-
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in this section, shall be made in ac-
cordance with §718.204.

(d) Where the cause of death or total
disability did not arise in whole or in
part out of dust exposure in the min-
er’s coal mine employment or the evi-
dence establishes that the miner does
not or did not have pneumoconiosis,
the presumption will be considered re-
butted. However, in no case shall the
presumption be considered rebutted on
the basis of evidence demonstrating
the existence of a totally disabling ob-
structive respiratory or pulmonary dis-
ease of unknown origin.

(e) This section is not applicable to
any claim filed on or after January 1,
1982.

§718.306 Presumption of entitlement
applicable to certain death claims.

(a) In the case of a miner who died on
or before March 1, 1978, who was em-
ployed for 25 or more years in one or
more coal mines prior to June 30, 1971,
the eligible survivors of such miner
whose claims have been filed prior to
June 30, 1982, shall be entitled to the
payment of benefits, unless it is estab-
lished that at the time of death such
miner was not partially or totally dis-
abled due to pneumoconiosis. Eligible
survivors shall, upon request, furnish
such evidence as is available with re-
spect to the health of the miner at the
time of death, and the nature and dura-
tion of the miner’s coal mine employ-
ment.

(b) For the purpose of this section, a
miner will be considered to have been
“partially disabled’’ if he or she had re-
duced ability to engage in work as de-
fined in §718.204(b).

(c) In order to rebut this presumption
the evidence must demonstrate that
the miner’s ability to perform work as
defined in §718.204(b) was not reduced
at the time of his or her death or that
the miner did not have pneumo-
coniosis.

(d) None of the following items, by
itself, shall be sufficient to rebut the
presumption:

(1) Evidence that a deceased miner
was employed in a coal mine at the
time of death;

(2) Evidence pertaining to a deceased
miner’s level of earnings prior to
death;
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(3) A chest X-ray interpreted as nega-
tive for the existence of pneumo-
coniosis;

(4) A death certificate which makes
no mention of pneumoconiosis.

APPENDIX A TO PART 718—STANDARDS
FOR ADMINISTRATION AND INTERPRE-
TATION OF CHEST ROENTGENOGRAMS
(X-RAYS)

The following standards are established in
accordance with sections 402(f)(1)(D) and
413(b) of the Act. They were developed in
consultation with the National Institute for
Occupational Safety and Health. These
standards are promulgated for the guidance
of physicians and medical technicians to in-
sure that uniform procedures are used in ad-
ministering and interpreting X-rays and that
the best available medical evidence will be
submitted in connection with a claim for
black lung benefits. If it is established that
one or more standards have not been met,
the claims adjudicator may consider such
fact in determining the evidentiary weight
to be assigned to the physician’s report of an
X-ray.

(1) Every chest roentgenogram shall be a
single postero-anterior projection at full in-
spiration on a 14 by 17 inch film. Additional
chest films or views shall be obtained if they
are necessary for clarification and classifica-
tion. The film and cassette shall be capable
of being positioned both vertically and hori-
zontally so that the chest roentgenogram
will include both apices and costophrenic an-
gles. If a miner is too large to permit the
above requirements, then a projection with
minimum loss of costophrenic angle shall be
made.

(2) Miners shall be disrobed from the waist
up at the time the roentgenogram is given.
The facility shall provide a dressing area
and, for those miners who wish to use one,
the facility shall provide a clean gown. Fa-
cilities shall be heated to a comfortable tem-
perature.

(3) Roentgenograms shall be made only
with a diagnostic X-ray machine having a ro-
tating anode tube with a maximum of a 2
mm source (focal spot).

(4) Except as provided in paragraph (5),
roentgenograms shall be made with units
having generators which comply with the
following: (a) the generators of existing
roentgenographic units acquired by the ex-
amining facility prior to July 27, 1973, shall
have a minimum rating of 200 mA at 100 kVp;
(b) generators of units acquired subsequent
to that date shall have a minimum rating of
300 mA at 125 kVp.

NOTE: A generator with a rating of 150 kVp
is recommended.

(5) Roentgenograms made with battery-
powered mobile or portable equipment shall
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be made with units having a minimum rat-
ing of 100 mA at 110 kVp at 500 Hz, or 200 mA
at 110 kVp at 60 Hz.

(6) Capacitor discharge, and field emission
units may be used.

(7) Roentgenograms shall be given only
with equipment having a beam-limiting de-
vice which does not cause large unexposed
boundaries. The use of such a device shall be
discernible from an examination of the
roentgenogram.

(8) To insure high quality chest roentgeno-
grams:

(i) The maximum exposure time shall not
exceed Y20 of a second except that with single
phase units with a rating less than 300 mA at
125 kKVp and subjects with chest over 28 cm
postero-anterior, the exposure may be in-
creased to not more than %10 of a second;

(ii) The source or focal spot to film dis-
tance shall be at least 6 feet;

(iii) Only medium-speed film and medium-
speed intensifying screens shall be used;

(iv) Film-screen contact shall be main-
tained and verified at 6-month or shorter in-
tervals;

(v) Intensifying screens shall be inspected
at least once a month and cleaned when nec-
essary by the method recommended by the
manufacturer;

(vi) All intensifying screens in a cassette
shall be of the same type and made by the
same manufacturer;

(vii) When using over 90 kV, a suitable grid
or other means of reducing scattered radi-
ation shall be used;

(viii) The geometry of the radiographic
system shall insure that the central axis
(ray) of the primary beam is perpendicular to
the plane of the film surface and impinges on
the center of the film.

(9) Radiographic processing:

(i) Either automatic or manual film proc-
essing is acceptable. A constant time-tem-
perature technique shall be meticulously
employed for manual processing.

(ii) If mineral or other impurities in the
processing water introduce difficulty in ob-
taining a high-quality roentgenogram, a
suitable filter or purification system shall be
used.

(10) Before the miner is advised that the
examination is concluded, the roentgeno-
gram shall be processed and inspected and
accepted for quality by the physician, or if
the physician is not available, acceptance
may be made by the radiologic technologist.
In a case of a substandard roentgenogram,
another shall be made immediately.

(11) An electric power supply shall be used
which complies with the voltage, current,
and regulation specified by the manufacturer
of the machine.

(12) A densitometric test object may be re-
quired on each roentgenogram for an objec-
tive evaluation of film quality at the discre-
tion of the Department of Liabor.
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(13) Each roentgenogram made under this
Appendix shall be permanently and legibly
marked with the name and address of the fa-
cility at which it is made, the miner’s DOL
claim number, the date of the roentgeno-
gram, and left and right side of film. No
other identifying markings shall be recorded
on the roentgenogram.

[65 FR 80045, Dec. 20, 2000]

APPENDIX B TO PART 718—STANDARDS
FOR ADMINISTRATION AND INTERPRE-
TATION OF PULMONARY FUNCTION
TESTS. TABLES Bl1, B2, B3, B4, B5,
B6.

The following standards are established in
accordance with section 402(f)(1)(D) of the
Act. They were developed in consultation
with the National Institute for Occupational
Safety and Health (NIOSH). These standards
are promulgated for the guidance of physi-
cians and medical technicians to insure that
uniform procedures are used in admin-
istering and interpreting ventilatory func-
tion tests and that the best available med-
ical evidence will be submitted in support of
a claim for black lung benefits. If it is estab-
lished that one or more standards have not
been met, the claims adjudicator may con-
sider such fact in determining the evi-
dentiary weight to be given to the results of
the ventilatory function tests.

(1) Instruments to be used for the adminis-
tration of pulmonary function tests shall be
approved by NIOSH and shall conform to the
following criteria:

(i) The instrument shall be accurate within
+50 ml or within #3 percent of reading,
whichever is greater.

(ii) The instrument shall be capable of
measuring vital capacity from 0 to 7 liters
BTPS.

(iii) The instrument shall have a low iner-
tia and offer low resistance to airflow such
that the resistance to airflow at 12 liters per
second must be less than 1.5 cm H20/1iter/sec.

(iv) The instrument or user of the instru-
ment must have a means of correcting vol-
umes to body temperature saturated with
water vapor (BTPS) under conditions of
varying ambient spirometer temperatures
and barometric pressures.

(v) The instrument used shall provide a
tracing of flow versus volume (flow-volume
loop) which displays the entire maximum in-
spiration and the entire maximum forced ex-
piration. The instrument shall, in addition,
provide tracings of the volume versus time
tracing (spirogram) derived electronically
from the flow-volume loop. Tracings are nec-
essary to determine whether maximum in-
spiratory and expiratory efforts have been
obtained during the FVC maneuver. If max-
imum voluntary ventilation is measured, the
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tracing shall record the individual breaths
volumes versus time.

(vi) The instrument shall be capable of ac-
cumulating volume for a minimum of 10 sec-
onds after the onset of exhalation.

(vii) The instrument must be capable of
being calibrated in the field with respect to
the FEV1. The volume calibration shall be
accomplished with a 3 L calibrating syringe
and should agree to within 1 percent of a 3 L
calibrating volume. The linearity of the in-
strument must be documented by a record of
volume calibrations at three different flow
rates of approximately 3 L/6 sec, 3 L/3 sec,
and 3 L/sec.

(viii) For measuring maximum voluntary
ventilation (MVV) the instrument shall have
a response which is flat within £10 percent up
to 4 Hz at flow rates up to 12 liters per sec-
ond over the volume range.

(ix) The spirogram shall be recorded at a
speed of at least 20 mm/sec and a volume ex-
cursion of at least 10mm/L. Calculation of
the FEVI from the flow-volume loop is not
acceptable. Original tracings shall be sub-
mitted.

(2) The administration of pulmonary func-
tion tests shall conform to the following cri-
teria:

(i) Tests shall not be performed during or
soon after an acute respiratory illness.

(ii) For the FEV1 and FVC, use of a nose
clip is required. The procedures shall be ex-
plained in simple terms to the patient who
shall be instructed to loosen any tight cloth-
ing and stand in front of the apparatus. The
subject may sit, or stand, but care should be
taken on repeat testing that the same posi-
tion be used. Particular attention shall be
given to insure that the chin is slightly ele-
vated with the neck slightly extended. The
subject shall be instructed to expire com-
pletely, momentarily hold his breath, place
the mouthpiece in his mouth and close the
mouth firmly about the mouthpiece to en-
sure no air leak. The subject will than make
a maximum inspiration from the instrument
and when maximum inspiration has been at-
tained, without interruption, blow as hard,
fast and completely as possible for at least 7
seconds or until a plateau has been attained
in the volume-time curve with no detectable
change in the expired volume during the last
2 seconds of maximal expiratory effort. A
minimum of three flow-volume loops and de-
rived spirometric tracings shall be carried
out. The patient shall be observed through-
out the study for compliance with instruc-
tions. Inspiration and expiration shall be
checked visually for reproducibility. The ef-
fort shall be judged unacceptable when the
patient:

(A) Has not reached full inspiration pre-
ceding the forced expiration; or

(B) Has not used maximal effort during the
entire forced expiration; or
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(C) Has not continued the expiration for
least 7 sec. or until an obvious plateau for at
least 2 sec. in the volume-time curve has oc-
curred; or

(D) Has coughed or closed his glottis; or

(E) Has an obstructed mouthpiece or a leak
around the mouthpiece (obstruction due to
tongue being placed in front of mouthpiece,
false teeth falling in front of mouthpiece,
etc.); or

(F) Has an unsatisfactory start of expira-
tion, one characterized by excessive hesi-
tation (or false starts). Peak flow should be
attained at the start of expiration and the
volume-time tracing (spirogram) should have
a smooth contour revealing gradually de-
creasing flow throughout expiration; or

(G) Has an excessive variability between
the three acceptable curves. The variation
between the two largest FEV1’s of the three
acceptable tracings should not exceed 5 per-
cent of the largest FEV1 or 100 ml, whichever
is greater. As individuals with obstructive
disease or rapid decline in lung function will
be less likely to achieve this degree of repro-
ducibility, tests not meeting this criterion
may still be submitted for consideration in
support of a claim for black lung benefits.
Failure to meet this standard should be
clearly noted in the test report by the physi-
cian conducting or reviewing the test.

(iii) For the MVV, the subject shall be in-
structed before beginning the test that he or
she will be asked to breathe as deeply and as
rapidly as possible for approximately 15 sec-
onds. The test shall be performed with the
subject in the standing position, if possible.
Care shall be taken on repeat testing that
the same position be used. The subject shall
breathe normally into the mouthpiece of the
apparatus for 10 to 15 seconds to become ac-
customed to the system. The subject shall
then be instructed to breathe as deeply and
as rapidly as possible, and shall be contin-
ually encouraged during the remainder of
the maneuver. Subject shall continue the
maneuver for 15 seconds. At least 5 minutes
of rest shall be allowed between maneuvers.

20 CFR Ch. VI (4-1-10 Edition)

At least three MVV’s shall be carried out.
(But see §718.103(b).) During the maneuvers
the patient shall be observed for compliance
with instructions. The effort shall be judged
unacceptable when the patient:

(A) Has not maintained consistent effort
for at least 12 to 15 seconds; or

(B) Has coughed or closed his glottis; or

(C) Has an obstructed mouthpiece or a leak
around the mouthpiece (obstruction due to
tongue being placed in front of mouthpiece,
false teeth falling in front of mouthpiece,
etc.); or

(D) Has an excessive variability between
the three acceptable curves. The variation
between the two largest MVVs of the three
satisfactory tracings shall not exceed 10 per-
cent.

(iv) A calibration check shall be performed
on the instrument each day before use, using
a volume source of at least three liters, accu-
rate to within +1 percent of full scale. The
volume calibration shall be performed in ac-
cordance with the method described in para-
graph (1)(vii) of this Appendix. Accuracy of
the time measurement used in determining
the FEV1 shall be checked using the manu-
facturer’s stated procedure and shall be
within +3 percent of actual. The procedure
described in the Appendix shall be performed
as well as any other procedures suggested by
the manufacturer of the spirometer being
used.

(v)(A) The first step in evaluating a
spirogram for the FVC and FEV1 shall be to
determine whether or not the patient has
performed the test properly or as described
in (2)(ii) of this Appendix. The largest re-
corded FVC and FEVI1, corrected to BTPS,
shall be used in the analysis.

(B) Only MVV maneuvers which dem-
onstrate consistent effort for at least 12 sec-
onds shall be considered acceptable. The
largest accumulated volume for a 12 second
period corrected to BTPS and multiplied by
five or the largest accumulated volume for a
15 second period corrected to BTPS and mul-
tiplied by four is to be reported as the MVV.
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Employment Standards Administration, Labor
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Employment Standards Administration, Labor
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subchapter, nor do they establish standards

APPENDIX C TO PART 718—BLOOD-GAS

1 alveolar gas ex-

ining norma

for determ

TABLES

dual.

Tests shall not be performed during or soon
after an acute respiratory or cardiac illness.

ivi

change values for any particular ind

The following tables set forth the values to

is-
dance

) and 718.305(a), (c¢). The

values contained in the tables are indicative

hether total d.

ining w

be applied in determ

in accor:

ability may be established

with §§718.204(b)(2)(

A miner who meets the following medical
specifications shall be found to be totally

1

ing evi-

the absence of rebutt
dence, if the values specified in one of the

in
following tables are met

disabled,

t only. They do not establish a

impairmen

of

in

degree of disability except as provided

§§718.204(b)(2)(ii) and 718.305(a),

(c) of this
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(1) For arterial blood-gas studies per-
formed at test sites up to 2,999 feet above sea
level:

Arterial PO2
Arterial PCO2 (mm Hg) |e§glfﬁg:1°(%rm
Hg)
25 or below 75
26 74
27 73
28 72
29 71
30 70
31 69
32 68
33 67
34 66
35 65
36 64
37 63
38 62
39 61
4049 ...... 60
Above 50 .... ™
1Any value.

(2) For arterial blood-gas studies per-

formed at test sites 3,000 to 5,999 feet above
sea level:

Arterial PO2
Arterial PCO2 (mm Hg) loss lfﬁ.!a}no(gwrm
Hg)
25 or below o
% 69
Pt 68
28 67
20 66
2 65
P 64
2 63
P 62
ot 61
35 o
36 2
37 i
38 A
29 56
40-49 ...... »
Above 50 .... ®
2Any value.

(3) For arterial blood-gas studies per-
formed at test sites 6,000 feet or more above
sea level:

Arterial PO2
Arterial PCO2 (mm Hg) |e§§ “tﬁL?(?nrm
Hg)

25 or below e
26 o
Pt 63
%8 62
Pt 61
30 .
31 i
32 i
33 A
34 >
35 %

§722.2

Arterial PO2
equal to or
less than (mm
Hg)

Arterial PCO2 (mm Hg)

3 Any value.

[656 FR 80045, Dec. 20, 2000]

PART 722—CRITERIA FOR DETER-
MINING WHETHER STATE WORK-
ERS’ COMPENSATION LAWS PRO-
VIDE ADEQUATE COVERAGE FOR
PNEUMOCONIOSIS AND LISTING
OF APPROVED STATE LAWS

Sec.

722.1 Purpose.

722.2 Definitions.

722.3 General criteria; inclusion in and re-
moval from the Secretary’s list.

722.4 The Secretary’s list.

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 et
seq., 921, 932, 936; 33 U.S.C. 901 et seq., Sec-
retary’s Order 7-87, 52 FR 48466, Employment
Standards Order No. 90-02.

SOURCE: 65 FR 80053, Dec. 20, 2000, unless
otherwise noted.

§722.1 Purpose.

Section 421 of the Black Lung Bene-
fits Act provides that a claim for bene-
fits based on the total disability or
death of a coal miner due to pneumo-
coniosis must be filed under a State
workers’ compensation law where such
law provides adequate coverage for
pneumoconiosis. A State workers’ com-
pensation law may be deemed to pro-
vide adequate coverage only when it is
included on a list of such laws main-
tained by the Secretary. The purpose of
this part is to set forth the procedures
and criteria for inclusion on that list,
and to provide that list.

§722.2 Definitions.

(a) The definitions and use of terms
contained in subpart A of part 725 of
this title shall be applicable to this
part.

(b) For purposes of this part, the fol-
lowing definitions apply:
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