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(3) The ETA program priorities for 
the following year; and 

(4) Special circumstances and exter-
nal factors existing in the particular 
State. 

(d) The Regional Administrator shall 
review this portion of the PBP, and ap-
prove it upon making a written deter-
mination that it is acceptable in light 
of the requirements of this subpart. 
The Regional Administrator’s written 
determination shall be available to the 
public upon request. 

(Approved by the Office of Management and 
Budget under control number 1205–0039) 

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C. 
3501 et seq.)) 

[45 FR 39459, June 10, 1980, as amended at 47 
FR 145, Jan. 5, 1982] 

§ 653.113 Processing apparent viola-
tions. 

(a) If a State agency employee ob-
serves, has reason to believe, or is in 
receipt of information regarding a sus-
pected violation of employment related 
laws or JS regulations by an employer, 
except as provided at § 653.503 (field 
checks) or § 658.400 of this chapter 
(complaints), the employee shall docu-
ment the suspected violation and refer 
this information to the local office 
manager. 

(b) If the employer has filed a job 
order with the JS office within the past 
12 months, the local office shall at-
tempt informal resolution. If the em-
ployer does not remedy the suspected 
violation within 5 working days, proce-
dures at part 658, subpart F of this 
chapter shall be initiated and, if a vio-
lation of an employment related law is 
involved, the violation shall be referred 
to the appropriate enforcement agency 
in writing. 

(c) If the employer has not filed a job 
order with the local office during the 
past 12 months, the suspected violation 
of an employment related law shall be 
referred to the appropriate enforce-
ment agency in writing. 

Subpart C—Services for Veterans 
[Reserved] 

Subpart D—Services to the 
Handicapped [Reserved] 

Subpart E—Support Services 
[Reserved] 

Subpart F—Agricultural Clearance 
Order Activity 

SOURCE: 45 FR 39466, June 10, 1980, unless 
otherwise noted. 

§ 653.500 Purpose and scope of sub-
part. 

This section contains the require-
ments for acceptance and handling of 
intrastate and interstate job clearance 
orders seeking workers to perform ag-
ricultural or food processing work on a 
less than year round basis. Orders seek-
ing workers to perform agricultural or 
food processing work on a year round 
basis which involves permanent reloca-
tion are not subject to the require-
ments of this subpart. This section, 
therefore, contains requirements which 
affect not only applicants who are cat-
egorized as MSFWs based on their past 
employment, but all workers who are 
recruited through the JS intrastate 
and interstate clearance systems for 
less than year round agricultural or 
food processing work. 

§ 653.501 Requirements for accepting 
and processing clearance orders. 

(a) In view of the statutorily estab-
lished basic function of the job service 
as a no-fee labor exchange, that is, as a 
forum for bringing together employers 
and job seekers, neither the ETA nor 
the State agencies are guarantors of 
the accuracy or truthfulness of infor-
mation contained on job orders sub-
mitted by employers. Nor does any job 
order accepted or recruited upon by the 
JS constitute a contractual job offer to 
which the ETA or a State agency is in 
any way a party. Nevertheless, if the 
ETA or a State agency discovers that 
an employer’s job order contains a ma-
terial misrepresentation, the proce-
dures of subpart F of part 658 of this 
chapter shall be followed. 

(b) Intrastate and interstate job or-
ders shall include the language of the 
first two sentences of paragraph (a) of 
this section. 

(c) No local office or State agency 
shall place into intrastate or interstate 
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clearance any job order seeking work-
ers to perform agricultural or food 
processing work before reviewing it 
pursuant to paragraphs (d) or (e) of this 
section, as applicable. 

(d) No local office shall place a job 
order seeking workers to perform agri-
cultural or food processing work into 
intrastate clearance unless: 

(1) The job order does not contain an 
unlawful discriminatory specification 
by race, color, religion, national origin, 
age, sex, or mental or physical status 
unrelated to job performance (handi-
cap); 

(2) The employer has signed the job 
order and the job order states all the 
material terms and conditions of the 
employment, including: 

(i) The crop; 
(ii) The nature of the work; 
(iii) The anticipated period and hours 

of employment; 
(iv) The anticipated starting and end-

ing date of employment and the antici-
pated number of days and hours per 
week for which work will be available; 

(v) An assurance that: 
(A) The employer will provide to 

workers referred through the clearance 
system the number of hours of work 
cited in paragraph (d)(2)(iv) of this sec-
tion for the week beginning with the 
anticipated date of need, unless the 
employer has amended the date of need 
at least 10 working days prior to the 
original date of need (pursuant to para-
graph (d)(2)(xiii) of this section) by so 
notifying the order-holding office. The 
State agency shall make a record of 
this notification and shall attempt to 
inform referred migrant workers of the 
change in accordance with the fol-
lowing procedure: 

(B) All workers referred through the 
clearance system, farm labor contrac-
tors on behalf of migrant workers or 
family heads on behalf of migrant fam-
ily members referred through the 
clearance system shall be notified to 
contact a local job service office, pref-
erably the order-holding office, to 
verify the date of need cited no sooner 
than 9 working days and no later than 
5 working days prior to the original 
date of need cited on the job order; and 
that failure to do so will disqualify the 
referred migrant worker from the as-

surance provided in paragraphs (a) and 
(d) of this section. 

(C) If the worker referred through the 
clearance system contacts a local of-
fice (in any State) other than the order 
holding office, that local office shall 
assist the referred worker in con-
tacting the order holding office on a 
timely basis. Such assistance shall in-
clude, if necessary, contacting the 
order holding office by telephone or 
other timely means on behalf of the 
worker referred through the clearance 
system. 

(D) If the employer fails to notify the 
order-holding office at least 10 working 
days prior to the original date of need 
the employer shall pay eligible (pursu-
ant to paragraph (b) of this section) 
workers referred through the clearance 
system the specified hourly rate of pay, 
or in the absence of a specified hourly 
rate of pay, the higher of the Federal 
or State minimum wage for the first 
week starting with the originally an-
ticipated date of need. 

(E) Employers may require workers 
to perform alternative work if the 
guarantee in this section is invoked 
and if such alternative work is stated 
on the job order. 

(F) For the purposes of this assur-
ance, ‘‘working days’’ shall mean those 
days that the order-holding local office 
is open for public business. 

(vi) The hourly wage rate or the piece 
rate estimated in hourly wage rate 
equivalents for each activity and unit 
size; 

(vii) Any deductions to be made from 
wages; 

(viii) A specification of any non-mon-
etary benefits to be provided by the 
employer; 

(ix) Any hours, days or weeks for 
which work is guaranteed, and, for 
each guaranteed week of work except 
as provided in paragraph (d)(2)(v) of 
this section, the exclusive manner in 
which the grarantee may be abated due 
to weather conditions or other acts of 
God beyond the employer’s control; 

(x) Any bonus or work incentive pay-
ments or other expenses which will be 
paid by the employer in addition to the 
basic wage rate, including the antici-
pated time period(s) within which such 
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payments will be made. No such pay-
ments, however, shall be made contin-
gent upon the worker continuing em-
ployment beyond the period of employ-
ment specified in the job order or, in 
the case of any worker with children, 
beyond the time needed to return home 
for the beginning of the school year; 

(xi) An assurance that no extension 
of employment beyond the period of 
employment specified in the job order 
shall relieve the employer from paying 
the wages already earned, or if speci-
fied in the job order as a term of em-
ployment, providing transportation or 
paying transportation expenses to the 
worker’s home; 

(xii) Assurances that the working 
conditions comply with applicable Fed-
eral and State minimum wage, child 
labor, social security, health and safe-
ty, farm labor contractor registration 
and other employment-related laws; 

(xiii) An assurance that the employer 
will expeditiously notify the order- 
holding local office or State agency by 
telephone immediately upon learning 
that a crop is maturing earlier or later, 
or that weather conditions, over-re-
cruitment or other factors have 
changed the terms and conditions of 
employment. For orders submitted in 
conjunction with requests for foreign 
workers, an assurance that the em-
ployer will follow-up the telephone no-
tification in writing. 

(xiv) An assurance that the em-
ployer, if acting as a farm labor con-
tractor (‘‘FLC’’) or farm labor con-
tractor employee (‘‘FLCE’’) on the 
order, has a valid FLC certificate or 
FLCE identification card; and 

(xv) An assurance of the availability 
of no cost or public housing which 
meets the Federal standards and which 
is sufficient to house the specified 
number of workers requested through 
the clearance system. This assurance 
shall cover the availability of housing 
for only those workers, and, when ap-
plicable, family members who are un-
able to return to their residence in the 
same day. 

(xvi) An assurance that outreach 
workers shall have reasonable access to 
the workers in the conduct of outreach 
activities pursuant to § 653.107. 

(3) The job order contains all the ma-
terial terms and conditions of the job, 

and the employer assures that all 
items therein are actual conditions of 
the job by signing the following state-
ment: ‘‘This job order describes the ac-
tual terms and conditions of the em-
ployment being offered by me and con-
tains all the material terms and condi-
tions of the job’’; 

(4) The wages and working conditions 
offered are not less than the prevailing 
wages and working conditions among 
similarly employed agricultural work-
ers in the area of intended employment 
or the applicable Federal or State min-
imum wage, whichever is higher. If the 
wages offered are expressed as piece 
rates or as base rates and bonuses, the 
employer shall make the method of 
calculating the wage and supporting 
materials available to JS staff who 
shall check if the employer’s calcula-
tion of the estimated hourly wage rate 
is reasonably accurate and is not less 
than the prevailing wage rate or appli-
cable Federal or State minimum wage, 
whichever is higher; 

(5) The employer has agreed to pro-
vide or pay for the transportation of 
the workers and their families on at 
least the same terms as transportation 
is commonly provided by employers in 
the area of intended employment to ag-
ricultural workers and their families 
recruited from the same area of supply; 

(6) JS staff have determined, through 
a preoccupancy housing inspection per-
formed by JS staff or other appropriate 
public agencies, that the housing as-
sured by the employer is in fact avail-
able, and meets the full set of stand-
ards set forth at 20 CFR part 654, sub-
part E which details applicable housing 
standards and contains provisions for 
conditional access to the clearance sys-
tem; except that mobile range housing 
for sheepherders shall meet existing 
Departmental guidelines; and 

(7) The local office and employer 
have attempted and have not been able 
to obtain sufficient workers within the 
local labor market area, or the local 
office anticipates a shortage of local 
workers. 

(e) No state agency shall place a job 
order seeking workers to perform agri-
cultural or food processing work with 
interstate clearance unless: 

VerDate Mar<15>2010 14:52 May 20, 2010 Jkt 220064 PO 00000 Frm 00460 Fmt 8010 Sfmt 8010 Y:\SGML\220064.XXX 220064cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



451 

Employment and Training Administration, Labor § 653.501 

(1) The job order meets the require-
ments set forth at paragraphs (d)(1) 
through (d)(6) of this section; 

(2) The State agency and the em-
ployer have attempted and have not 
been able to locate sufficient workers 
within the state, or the State agency 
anticipates a shortage of workers with-
in the State; and 

(3) The order has been reviewed and 
approved by the ETA regional office 
within 10 working days after receipt 
from the State agency, and the Re-
gional Administrator has approved the 
areas of supply to which the order shall 
be extended. Any denial by the Re-
gional Administrator shall be in writ-
ing and set forth the reasons for the de-
nial. 

(f)(1) The local office shall use the ag-
ricultural clearance form prescribed by 
ETA, and shall see that all necessary 
items on the form are completed, in-
cluding items on attachments to the 
form prescribed by ETA. 

(2)(i) The original of an interstate ag-
ricultural clearance form shall be re-
tained for the order-holding local office 
files. If the clearance order is sub-
mitted in conjunction with a request 
for certification of temporary alien ag-
ricultural workers, the procedures at 20 
CFR 655.204(a) shall be followed. For 
other clearance orders, the order-hold-
ing local office shall transmit a com-
plete copy to the State office. The 
State office shall distribute additional 
copies of the form with all attachments 
except that the State agency may, at 
its discretion, delegate this distribu-
tion to the local office, as follows: 

(A) At least one clear copy to each of 
the State agencies selected for recruit-
ment (areas of supply); 

(B) One copy to each applicant-hold-
ing ETA regional office; 

(C) One copy to the order-holding 
ETA regional office; and 

(D) One copy to the Regional Farm 
Labor Coordinated Enforcement Com-
mittee in the area of employment, 
Attn: ESA Regional Administrator. 

(ii) Applicant-holding offices shall 
provide workers referred on clearance 
orders with a checklist summarizing 
wages, working conditions and other 
material specifications on the job 
order. Such checklists, where nec-
essary, shall be in English and Spanish. 

The checklist shall include language 
notifying the worker that a copy of the 
complete order is available for inspec-
tion. One copy of the form with all at-
tachments shall be available for in-
spection in the applicant-holding office 
and the order-holding office. State 
agencies shall use a standard checklist 
format provided by ETA unless a vari-
ance has been approved by the Re-
gional Administrator. 

(iii) The applicant-holding office 
shall give each referred worker a copy 
of a description of worker’s rights de-
veloped by the National Farm Labor 
Coordinated Enforcement Committee. 

(g) The local office may place an 
intrastate or interstate order seeking 
workers to perform agricultural or food 
processing work for a specific farm 
labor contractor or worker preferred by 
the employer provided the order meets 
JS nondiscrimination criteria. The 
order would not meet such criteria, for 
example, if it requested a ‘‘white male 
crew leader’’ or ‘‘any white male crew 
leader.’’ 

(h) In local offices which have been 
designated significant MSFW bilingual 
offices by ETA, and in any other local 
office with bilingual staff, bilingual 
(English-Spanish) staff shall assist all 
agricultural workers, upon request, to 
understand the terms and conditions of 
employment set forth in intrastate and 
interstate job orders and shall provide 
such workers with checklists in Span-
ish showing wage payment schedules, 
working conditions and other material 
specifications of the job order. 

(i) No agricultural or food processing 
order shall be included in job bank list-
ings available outside the local office 
commuting area unless the order has 
been processed according to require-
ments for intrastate or interstate 
clearance contained in this subpart. If 
the job bank for the local office area 
incorporates offices beyond the local 
office commuting area, the order may 
be included in the listing but must be 
clearly designated as prohibiting refer-
ral from outside the community area, 
unless the requirements of this subpart 
are met. 

(j) If the labor supply State agency 
accepts a clearance order, the State 
agency shall actively recruit workers 
for referral. In the event a potential 
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labor supply State agency rejects a 
clearance order, the reasons for rejec-
tion shall be documented and sub-
mitted to the Regional Administrator 
having jurisdiction over the State 
agency. The Regional Administrator 
will examine the reasons for rejection, 
and, if the Regional Administrator 
agrees, will inform the Regional Ad-
ministrator with jurisdiction over the 
order-holding State agency of the re-
jection and the justifiable reasons. If 
the Regional Administrator who re-
ceives the notification of rejection does 
not concur with the reasons for rejec-
tion, that Regional Administrator will 
so inform the OWI Administrator, who 
will make a final determination on the 
acceptance or rejection of the order. 

(Approved by the Office of Management and 
Budget under control number 1205–0039) 

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C. 
3501 et seq.)) 

[45 FR 39466, June 10, 1980, as amended at 47 
FR 145, Jan. 5, 1982; 71 FR 35518, June 21, 2006] 

§ 653.502 Changes in crop and recruit-
ment situations. 

(a) If a labor demand State agency 
learns that a crop is maturing earlier 
than expected or that other material 
factors, including weather conditions 
and recruitment levels, have changed, 
the agency shall immediately contact 
the labor supply State agency, who 
shall in turn immediately inform crews 
and families scheduled through the JS 
clearance system of the changed cir-
cumstances and adjust arrangements 
on behalf of such crews of families. 

(b) When there is a delay in the date 
of need, procedures required of employ-
ers and workers at § 653.501(d)(2)(v) 
shall be followed. State agencies shall 
document notifications by employers 
and contacts by individual migrant 
workers or crew leaders on behalf of 
migrant workers or family heads on be-
half of migrant family members to 
verify the date of need. 

(c) In addition, if weather conditions, 
overrecruitment or other conditions 
have eliminated the scheduled job op-
portunities, the State agencies in-
volved shall make every effort to place 
the workers in alternate job opportuni-
ties as soon as possible, especially if 
the worker(s) is already enroute or at 

the job site. JS staff shall keep records 
of actions under this section. 

§ 653.503 Field checks. 

(a) The State agency, through its 
local offices or otherwise, shall con-
duct random, unannounced field checks 
at a significant number of agricultural 
worksites to which JS placements have 
been made through the intrastate or 
interstate clearance system. These 
field checks shall include visit(s) to the 
worksite at a time when workers are 
there. Both the employees and the em-
ployer shall be consulted, and JS shall 
determine and document whether 
wages, hours, working and housing 
conditions are as specified in job or-
ders. JS staff shall keep records of all 
field checks. If State agency personnel 
observe or receive information, or oth-
erwise have reason to believe that con-
ditions are not as stated on the job 
order or that an employer is violating 
an employment related law, the State 
agency shall document the finding and 
attempt informal resolution. If the 
matter has not been resolved within 5 
working days, the State agency shall 
follow the procedures set forth at sub-
part F of part 658 of this chapter. Vio-
lations of employment related laws 
shall be referred to appropriate en-
forcement agencies in writing. 

(b) State agencies, to the maximum 
extent possible, shall make formal or 
informal arrangements with appro-
priate State and Federal enforcement 
agencies pursuant to which such agen-
cies will agree to conduct compliance 
reviews in their areas of enforcement 
responsibility at agricultural worksites 
where the State agency has placed 
workers through the agricultural clear-
ance system and to inform the State 
agency if violations are found. An en-
forcement agency compliance review 
shall satisfy the requirement for State 
agency field checks where all aspects 
of wages, hours, working and housing 
conditions have been reviewed by the 
enforcement agency reviews. The State 
agency shall supplement enforcement 
agency efforts with field checks focus-
ing on areas not addressed by enforce-
ment agencies. State agencies shall re-
port difficulties in making such formal 
or informal arrangements with State 
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