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days to entertain the appeal, or re-
views and affirms the administrative
law judge’s determination; or

(4) Where the administrative law
judge finds that there was no violation
by an employer, and the Board, upon
review, issues a decision holding that a
violation was committed by an em-
ployer.

§655.81 Application filing transition.

(a) Compliance with these regulations.
Except as provided in paragraphs (b)
and (c) of this section, employers filing
applications for H-2B workers on or
after the effective date of these regula-
tions where the date of need for the
services or labor to be performed is on
or after October 1, 2009, must comply
with all of the obligations and assur-
ances in this subpart. SWAs will no
longer accept for processing applica-
tions filed by employers for H-2B work-
ers for temporary or seasonal non-
agricultural services on or after Janu-
ary 18, 2009.

(b) Applications filed under former reg-
ulations. (1) For applications filed with
the SWASs serving the area of intended
employment prior to the effective date
of these regulations, the SWAs shall
continue to process all active applica-
tions under the former regulations and
transmit all completed applications to
the appropriate NPC for review and
issuance of a labor certification deter-
mination.

(2) For applications filed with the
SWASs serving the area of intended em-
ployment prior to the effective date of
these regulations that were completed
and transmitted to the NPC, the NPC
shall continue to process all active ap-
plications under the former regulations
and issue a labor certification deter-
mination.

(c) Applications filed with the NPC
under these regulations. Employers fil-
ing applications on or after the effec-
tive date of these regulations where
their date of need for H-2B workers is
prior to October 1, 2009, must receive a
prevailing wage determination from
the SWA serving the area of intended
employment. The SWA shall process
such requests in accordance with the
provisions of §655.10. Once the em-
ployer receives its prevailing wage de-
termination from the SWA, it must

§655.101

conduct all of the pre-filing recruit-
ment steps set forth under this subpart
prior to filing an Application for Tem-
porary Employment Certification with
the NPC.

[73 FR 78052, Dec. 19, 2008. Redesignated at 74
FR 25985, May 29, 2009]

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, §655.5 was redesignated as §655.81
and suspended, effective June 29, 2009.
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SOURCE: 75 FR 6959, Feb. 12, 2010, unless
otherwise noted.

§655.100 Scope and purpose of sub-
part B.

This subpart sets out the procedures
established by the Secretary of the
United States Department of Labor
(the Secretary) under the authority
given in 8 U.S.C. 1188 to acquire infor-
mation sufficient to make factual de-
terminations of:

(a) Whether there are sufficient able,
willing, and qualified United States
(U.8.) workers available to perform the
temporary and seasonal agricultural
employment for which an employer de-
sires to import nonimmigrant foreign
workers (H-2A workers); and

(b) Whether the employment of H-2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.

§655.101 Authority of the Office of
Foreign Labor Certification (OFLC)
Administrator.

The Secretary has delegated her au-
thority to make determinations under
8 U.S.C. 1188 to the Assistant Secretary
for the Employment and Training Ad-
ministration (ETA), who in turn has
delegated that authority to the Office
of Foreign Labor Certification (OFLC).
The determinations are made by the
OFLC Administrator who, in turn, may
delegate this responsibility to des-
ignated staff members; e.g., a Certi-
fying Officer (CO).
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