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(as defined in section 332 of the Public
Health Service Act (42 U.S.C. 245e)); and

(2) Based on its settled cost report filed
under Title XVIII of the Social Security Act
(42 U.S.C. 1395 et seq.) for its cost reporting
period beginning during fiscal year 1994—

(i) The hospital has not less than 190 1li-
censed acute care beds;

(ii) The number of the hospital’s inpatient
days for such period which were made up of
patients who (for such days) were entitled to
benefits under part A of such title is not less
than 35 percent of the total number of such
hospital’s acute care inpatient days for such
period; and

(iii) The number of the hospital’s inpatient
days for such period which were made up of
patients who (for such days) were eligible for
medical assistance under a State plan ap-
proved under Title XIX of the Social Secu-
rity Act, is not less than 28 percent of the
total number of such hospital’s acute care
inpatient days for such period.

(3) The requirements of paragraph (2) of
this definition shall not apply to a facility in
Guam, the Commonwealth of the Northern
Mariana Islands, or the Virgin Islands.

* * * * *

Office of Foreign Labor Certification (OFLC)
means the organizational component within
the ETA that provides national leadership
and policy guidance and develops regulations
and procedures to carry out the responsibil-
ities of the Secretary of Labor under the INA
concerning foreign workers seeking admis-
sion to the United States.

* * * * *

United States (U.S.) means the continental
U.S., Alaska, Hawaii, the Commonwealth of
Puerto Rico, and the territories of Guam,
the Virgin Islands, and the Commonwealth
of the Northern Mariana Islands.

U.S. Citizenship and Immigration Services
(USCIS) means the bureau within the Depart-
ment of Homeland Security that makes de-
terminations under the INA on whether to
approve petitions seeking classification and/
or admission of nonimmigrant nurses under
the H-1C program.

United States (U.S.) nurse means any nurse
who: is a U.S. citizen; is a U.S. national; is
lawfully admitted for permanent residence;
is admitted as a refugee under 8 U.S.C. 1157;
or is granted asylum under 8 U.S.C. 1158.

* * * * *

§655.1110 What requirements does the
NRDAA impose in the filing of an
Attestation?

(a) Who may file Attestations? (1) Any
hospital which meets the definition of

§655.1110

“facility” in §§655.1102 and 655.1111 may
file an Attestation.

(2) ETA shall determine the hos-
pital’s eligibility as a ‘‘facility”
through a review of this attestation
element on the first Attestation filed
by the hospital. ETA’s determination
on this point is subject to a hearing be-
fore the BALCA upon the request of
any interested party. The BALCA pro-
ceeding shall be limited to this point.

(3) Upon the hospital’s filing of a sec-
ond or subsequent Attestation, its eli-
gibility as a ‘‘facility’” shall be con-
trolled by the determination made on
this point in the ETA review (and
BALCA proceeding, if any) of the hos-
pital’s first Attestation.

(b) Where and when should Attestations
be submitted? Attestations shall be sub-
mitted, by U.S. mail or private carrier,
to ETA at the following address: Chief,
Division of Foreign Labor Certifi-
cations, Office of Workforce Security,
Employment and Training Administra-
tion, Department of Labor, 200 Con-
stitution Avenue NW, Room (4318,
Washington, DC 20210. Attestations
shall be reviewed and accepted for fil-
ing or rejected by ETA within thirty
calendar days of the date they are re-
ceived by ETA. Therefore, it is rec-
ommended that Attestations be sub-
mitted to ETA at least thirty-five cal-
endar days prior to the planned date
for filing an H-1C visa petition with
the Immigration and Naturalization
Service.

(c) What shall be submitted?

(1) Form ETA 9081 and required sup-
porting documentation, as described in
paragraphs (¢)(1)(i) through (iv) of this
section.

(i) A completed and dated original
Form ETA 9081, containing the re-
quired attestation elements and the
original signature of the chief execu-
tive officer of the facility, shall be sub-
mitted, along with one copy of the
completed, signed, and dated Form
ETA 9081. Copies of the form and in-
structions are available at the address
listed in paragraph (b) of this section.

(ii) If the Attestation is the first filed
by the hospital, it shall be accom-
panied by copies of pages from the hos-
pital’s Form HCFA 2552 filed with the
Department of Health and Human
Services (pursuant to title XVIII of the
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Social Security Act) for its 1994 cost
reporting period, showing the number
of its acute care beds and the percent-
ages of Medicaid and Medicare reim-
bursed acute care inpatient days (i.e.,
Form HCFA-2552-92, Worksheet S-3,
Part I; Worksheet S, Parts I and II).

(iii) If the facility attests that it will
take one or more ‘‘timely and signifi-
cant steps’ other than the steps identi-
fied on Form ETA 9081, then the facil-
ity must submit (in duplicate) an ex-
planation of the proposed ‘‘step(s)’”’ and
an explanation of how the proposed
“‘step(s)”’ is/are of comparable signifi-
cance to those set forth on the Form
and in §655.1114. (See §655.1114(b)(2)(V).)

(iv) If the facility attests that taking
more than one ‘‘timely and significant
step’’ is unreasonable, then the facility
must submit (in duplicate) an expla-
nation of this attestation. (See
§655.1114(c).)

(2) Filing fee of $250 per Attestation.
Payment must be in the form of a
check or money order, payable to the
“U.S. Department of Labor.” Remit-
tances must be drawn on a bank or
other financial institution located in
the U.S. and be payable in U.S. cur-
rency.

(3) Copies of H-1C petitions and INS ap-
proval notices. After ETA has approved
the Attestation used by the facility to
support any H-1C petition, the facility
must send to ETA (at the address spec-
ified in paragraph (b) of this section)
copies of each H-1C petition and INS
approval notice on such petition.

(d) Attestation elements. The attesta-
tion elements referenced in paragraph
(c)(1) of this section are mandated by
section 212(m)(2)(A) of the INA (8
U.S.C. 1182(m)(2)(A)). Section
212(m)(2)(A) requires a prospective em-
ployer of H-1C nurses to attest to the
following:

(1) That it qualifies as a ‘‘facility”
(See §655.1111);

(2) That employment of H-1C nurses
will not adversely affect the wages or
working conditions of similarly em-
ployed nurses (See §655.1112);

(3) That the facility will pay the H-
1C nurse the facility wage rate (See
§655.1113);

(4) That the facility has taken, and is
taking, timely and significant steps to

20 CFR Ch. V (4-1-10 Edition)

recruit and retain U.S. nurses (See
§655.1114);

(5) That there is not a strike or lock-
out at the facility, that the employ-
ment of H-1C nurses is not intended or
designed to influence an election for a
bargaining representative for RNs at
the facility, and that the facility did
not lay off and will not lay off a reg-
istered nurse employed by the facility
90 days before and after the date of fil-
ing a visa petition (See §655.1115);

(6) That the facility will notify its
workers and give a copy of the Attesta-
tion to every nurse employed at the fa-
cility (See §655.1116);

(7 That no more than 33% of nurses
employed by the facility will be H-1C
nonimmigrants (See §655.1117);

(8) That the facility will not author-
ize H-1C nonimmigrants to work at a
worksite not under its control, and will
not transfer an H-1C nonimmigrant
from one worksite to another (See
§655.1118).

EFFECTIVE DATE NOTE: At 75 FR 10403, Mar.
5, 2010, §655.1110 was revised, effective Apr. 5,
2010. For the convenience of the user, the re-
vised text is set forth as follows:

§655.1110 What requirements are imposed
in the filing of an attestation?

(a) Who may file Attestations?

(1) Any hospital which meets the definition
of facility in §§655.1102 and 655.1111 may file
an Attestation.

(2) ETA shall determine the hospital’s eli-
gibility as a facility through a review of this
attestation element on the first Attestation
filed by the hospital. ETA’s determination
on this point is subject to a hearing before
the BALCA upon the request of any inter-
ested party. The BALCA proceeding shall be
limited to the point.

(3) Upon the hospital’s filing of a second or
subsequent Attestation, its eligibility as a
facility shall be controlled by the determina-
tion made on this point in the ETA review
(and BALCA proceeding, if any) of the hos-
pital’s first Attestation.

(b) Where and when should attestations be
submitted?

(1) Attestations shall be submitted, by U.S.
mail or private carrier, to ETA at the fol-
lowing address: U.S. Department of Labor,
Employment and Training Administration,
Office of Foreign Labor Certification, Chi-
cago National Processing Center, 536 South
Clark Street, Chicago, IL 60605-1509.

(2) Attestations shall be reviewed and ac-
cepted for filing or rejected by ETA within 30
calendar days of the date they are received
by ETA. Therefore, it is recommended that
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attestations be submitted to ETA at least 35
calendar days prior to the planned date for
filing an H-1C visa petition with USCIS.

(c) What shall be submitted?

(1) Form ETA 9081 and required supporting
documentation, as described in paragraphs
(c)(1)(@) through (iv) of this section.

(i) A completed and dated original Form
ETA 9081, containing the required attesta-
tion elements and the original signature of
the chief executive officer of the facility,
shall be submitted, along with one copy of
the completed, signed, and dated Form ETA
9081. Copies of the form and instructions are
available at the address listed in paragraph
(b) of this section.

(ii) If the Attestation is the first filed by
the hospital, it shall be accompanied by cop-
ies of pages from the hospital’s Form HCFA
2552 filed with the Department of Health and
Human Services (pursuant to title XVIII of
the Social Security Act) for its 1994 cost re-
porting period, showing the number of its
acute care beds and the percentages of Med-
icaid and Medicare reimbursed acute care in-
patient days (i.e., Form HCFA-2552-92, Work-
sheet S-3, Part I; Worksheet S, Parts I and
ID).

(iii) If the facility attests that it will take
one or more timely and significant steps
other than the steps identified on Form ETA
9081, then the facility must submit (in dupli-
cate) an explanation of the proposed step(s)
and an explanation of how the proposed
step(s) is/are of comparable significance to
those set forth on the Form and in §655.1114.
(See §655.1114(b)(2)(V).)

(iv) If the facility attests that taking more
than one timely and significant step is un-
reasonable, then the facility must submit (in
duplicate) an explanation of this attestation.
(See §655.1114(c).)

(2) Filing fee of $250 per Attestation. Pay-
ment must be in the form of a check or
money order, payable to the “U.S. Depart-
ment of Labor.”” Remittances must be drawn
on a bank or other financial institution lo-
cated in the U.S. and be payable in U.S. cur-
rency.

(3) Copies of H-1C petitions and USCIS ap-
proval notices. After ETA has approved the
attestation used by the facility to support
any H-1C petition, the facility must send
copies of each H-1C petition and USCIS ap-
proval notice on such petition to Employ-
ment and Training Administration, Adminis-
trator, Office of Foreign Labor Certification,
200 Constitution Avenue, NW., Room C-4312,
Washington, DC 20210.

(d) Attestation elements. The attestation ele-
ments referenced in paragraph (c)(1) of this
section are mandated by section 212(m)(2)(A)
of the INA (8 U.S.C. 1182(m)(2)(A)). Section
212(m)(2)(A) requires a prospective employer
of H-1C nurses to attest to the following:

(1) That it qualifies as a facility (See
§655.1111);

§655.1111

(2) That employment of H-1C nurses will
not adversely affect the wages or working
conditions of similarly employed nurses (See
§655.1112);

(3) That the facility will pay the H-1C
nurse the facility wage rate (See §655.1113);

(4) That the facility has taken, and is tak-
ing, timely and significant steps to recruit
and retain U.S. nurses (See §655.1114);

(5) That there is not a strike or lockout at
the facility, that the employment of H-1C
nurses is not intended or designed to influ-
ence an election for a bargaining representa-
tive for RNs at the facility, and that the fa-
cility did not lay off and will not lay off a
registered nurse employed by the facility 90
days before and after the date of filing a visa
petition (See §655.1115);

(6) That the facility will notify its workers
and give a copy of the Attestation to every
nurse employed at the facility (See §655.1116);

(7) That no more than 33 percent of nurses
employed by the facility will be H-1C non-
immigrants (See §655.1117); and

(8) That the facility will not authorize H-
1C nonimmigrants to work at a worksite not
under its control, and will not transfer an H-
1C nonimmigrant from one worksite to an-
other (See §655.1118).

§655.1111 Element I—What hospitals
are eligible to participate in the H-
1C program?

(a) The first attestation element re-
quires that the employer be a ‘‘facil-
ity” for purposes of the H-1C program,
as defined in INA Section 212(m)(6), 8
U.S.C. 1182 (2)(m)(6).

(b) A qualifying facility under that
section is a ‘‘subpart (d) hospital,” as
defined in Section 1886(d)(1)(B) of the
Social Security Act, 42 TU.S.C.
1395ww(d)(1)(B), which:

(1) Was located in a health profes-
sional shortage area (HPSA), as deter-
mined by the Department of Health
and Human Services, on March 31, 1997.
A list of HPSAs, as of March 31, 1997,
was published in the FEDERAL REG-
ISTER on May 30, 1997 (62 FR 29395);

(2) Had at least 190 acute care beds,
as determined by its settled cost re-
port, filed under Title XVIII of the So-
cial Security Act, (42 U.S.C. 139 et
seq.), for its fiscal year 1994 cost report-
ing period (i.e., Form HCFA-2552-92,
Worksheet S-3, Part I, column 1, line

(3) Had at least 35% of its acute care
inpatient days reimbursed by Medicare,
as determined by its settled cost re-
port, filed under Title XVIII of the So-
cial Security Act, for its fiscal year
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