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non-public files, and must make avail-
able to the Administrator in the event
of an enforcement action pursuant to
subpart M of this part, documentation
which provides a complete description
of the nature and operation of its pro-
gram(s) sufficient to substantiate its
full compliance with the requirements
of each timely and significant step
which is attested to on Form ETA 9081.
This documentation should include in-
formation relating to all of the require-
ments for the step in question.

§655.1115 Element V—What does “no
strike/lockout or layoff” mean?

(a) The fifth attestation element re-
quires that the facility attest that
“‘there is not a strike or lockout in the
course of a labor dispute, the facility
did not lay off and will not lay off a
registered nurse employed by the facil-
ity within the period beginning 90 days
before and ending 90 days after the date
of filing of any visa petition, and the
employment of such an alien is not in-
tended or designated to influence an
election for a bargaining representa-
tive for registered nurses of the facil-
ity.” Labor disputes for purposes of
this attestation element relate only to
those involving nurses providing nurs-
ing services; other health service occu-
pations are not included. A facility
which has filed a petition for H-1C
nurses is also prohibited from inter-
fering with the right of the non-
immigrant to join or organize a union.

(b) Notice of strike or lockout. In order
to remain in compliance with the no
strike or lockout portion of this attes-
tation element, the facility must no-
tify ETA if a strike or lockout of
nurses at the facility occurs during the
one year validity of the Attestation.
Within three days of the occurrence of
such strike or lockout, the facility
must submit to the Chief, Division of
Foreign Labor Certifications, Office of
Workforce Security, Employment and
Training Administration, Department
of Labor, 200 Constitution Avenue
N.W., Room C-4318, Washington, D.C.
20210, by U.S. mail or private carrier,
written notice of the strike or lockout.
Upon receiving a notice described in
this section from a facility, ETA will
examine the documentation, and may
consult with the union at the facility

§655.1115

or other appropriate entities. If ETA
determines that the strike or lockout
is covered under 8 CFR 214.2(h)(17),
INS’s Effect of strike regulation for “H”’
visa holders, ETA must certify to INS,
in the manner set forth in that regula-
tion, that a strike or other labor dis-
pute involving a work stoppage of
nurses is in progress at the facility.

(¢) Lay off of a U.S. nurse means that
the employer has caused the nurse’s
loss of employment in circumstances
other than where—

(1) A U.S. nurse has been discharged
for inadequate performance, violation
of workplace rules, or other reasonable
work-related cause;

(2) A U.S. nurse’s departure or retire-
ment is voluntary (to be assessed in
light of the totality of the cir-
cumstances, under established prin-
ciples concerning ‘‘constructive dis-
charge’” of workers who are pressured
to leave employment);

(3) The grant or contract under which
the work performed by the U.S. nurse
is required and funded has expired, and
without such grant or contract the
nurse would not continue to be em-
ployed because there is no alternative
funding or need for the position; or

(4) A U.S. nurse who loses employ-
ment is offered, as an alternative to
such loss, a similar employment oppor-
tunity with the same employer. The
validity of the offer of a similar em-
ployment opportunity will be assessed
in light of the following factors:

(i) The offer is a bona fide offer, rath-
er than an offer designed to induce the
U.S. nurse to refuse or an offer made
with the expectation that the worker
will refuse;

(ii) The offered job provides the U.S.
nurse an opportunity similar to that
provided in the job from which he/she
is discharged, in terms such as a simi-
lar level of authority, discretion, and
responsibility, a similar opportunity
for advancement within the organiza-
tion, and similar tenure and work
scheduling;

(iii) The offered job provides the U.S.
nurse equivalent or higher compensa-
tion and benefits to those provided in
the job from which he/she is dis-
charged.

(d) Documentation. The facility must
include in its public access file, copies
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of all notices of strikes or other labor
disputes involving a work stoppage of
nurses at the facility (submitted to
ETA under paragraph (b) of this sec-
tion). The facility must retain in its
non-public files, and make available in
the event of an enforcement action
pursuant to subpart M of this part, any
existing documentation with respect to
the departure of each U.S. nurse who
left his/her employment with the facil-
ity in the period from 90 days before
until 90 days after the facility’s peti-
tion for H-1C nurse(s). The facility is
also required to have a record of the
terms of any offer of alternative em-
ployment to such a U.S. nurse and the
nurse’s response to the offer (which
may be a note to the file or other
record of the nurse’s response), and to
make such record available in the
event of an enforcement action pursu-
ant to subpart M.

EFFECTIVE DATE NOTE: At 75 FR 10405, Mar.
5, 2010, §655.1115 was amended by revising
paragraph (b), effective Apr. 5, 2010. For the
convenience of the user, the revised text is
set forth as follows:

§655.1115 Element V—What does “no strike/
lockout or layoff” mean?

* * * * *

(b) Notice of strike or lockout. In order to re-
main in compliance with the no strike or
lockout portion of this attestation element,
the facility must notify ETA if a strike or
lockout of nurses at the facility occurs dur-
ing the 1 year validity period of the attesta-
tion. Within 3 days of the occurrence of such
strike or lockout, the facility must submit
to the Administrator, Office of Foreign
Labor Certification, Employment and Train-
ing Administration, Department of Labor,
200 Constitution Avenue, NW., Room C-4312,
Washington, DC 20210, by U.S. mail or pri-
vate carrier, written notice of the strike or
lockout. Upon receiving a notice described in
this section from a facility, ETA will exam-
ine the documentation, and may consult
with the union at the facility or other appro-
priate entities. If ETA determines that the
strike or lockout is covered under USCIS
regulation 8 CFR 214.2(h)(17), Effect of a
strike, for ‘“H” nonimmigrants, ETA must
certify to USCIS, in the manner set forth in
that regulation, that a strike or other labor
dispute involving a work stoppage of nurses
is in progress at the facility.

20 CFR Ch. V (4-1-10 Edition)

§655.1116 Element VI—What notifica-
tion must facilities provide to reg-
istered nurses?

(a) The sixth attestation element re-
quires the facility to attest that at the
time of filing of the petition for reg-
istered nurses under section
101(a)(15)(H)(i)(c) of the INA, notice of
filing has been provided by the facility
to the bargaining representative of the
registered nurses at the facility or,
where there is no such bargaining rep-
resentative, notice of the filing has
been provided to registered nurses at
the facility through posting in con-
spicuous locations, and individual cop-
ies of the Attestation have been pro-
vided to registered nurses employed at
the facility.

(b) Notification of bargaining represent-
ative. At a time no later than the date
the Attestation is transmitted to ETA,
the facility must notify the bargaining
representative (if any) for nurses at the
facility that the Attestation is being
submitted. No later than the date the
facility transmits a petition for H-1C
nurses to INS, the facility must notify
the bargaining representative (if any)
for nurses at the facility that the H-1C
petition is being submitted. This notice
may be either a copy of the Attestation
or petition, or a document stating that
the Attestation and H-1C petition are
available for review by interested par-
ties at the facility (explaining how
they can be inspected or obtained) and
at the Division of Foreign Labor Cer-
tifications, Office of Workforce Secu-
rity, Employment and Training Admin-
istration, Department of Labor, 200
Constitution Avenue NW., Room C-
4318, Washington, DC 20210. The notice
must include the following statement:
“Complaints alleging misrepresenta-
tion of material facts in the Attesta-
tion or failure to comply with the
terms of the Attestation may be filed
with any office of the Wage and Hour
Division of the United States Depart-
ment of Labor.”

(c) Posting notice. If there is no bar-
gaining representative for nurses at
the facility, the facility must post a
written notice in two or more con-
spicuous locations at the facility. Such
notices shall be clearly visible and un-
obstructed while posted, and shall be
posted in conspicuous places where
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