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§655.1250

other parties involved in the pro-
ceeding. Service upon the Adminis-
trator must be in accordance with
§655.1230(b).

(h) The Board’s final decision shall be
issued within 180 days from the date of
the notice of intent to review. The
Board’s decision shall be served upon
all parties and the administrative law
judge.

(i) Upon issuance of the Board’s deci-
sion, the Board shall transmit the en-
tire record to the Chief Administrative
Law Judge for custody in accordance
with §655.1250.

§655.1250 Who is the official record
keeper for these administrative ap-
peals?

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts L and M of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.1255 What are the procedures for
debarment of a facility based on a
finding of violation?

(a) The Administrator shall notify
the Attorney General and ETA of the
final determination of a violation by a
facility upon the earliest of the fol-
lowing events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by a facility, and no timely
request for hearing is made under
§655.1220; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by a facil-
ity, and no timely petition for review
to the Board is made under §§655.1245;
or

(3) Where a petition for review is
taken from an administrative law
judge’s decision and the Board either
declines within 30 days to entertain the
appeal, under §655.1245(c), or the Board
affirms the administrative law judge’s
determination; or
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(4) Where the administrative law
judge finds that there was no violation
by a facility, and the Board, upon re-
view, issues a decision under
§6565.1245(h), holding that a violation
was committed by a facility.

(b) The Attorney General, upon re-
ceipt of the Administrator’s notice
under paragraph (a) of this section,
shall not approve petitions filed with
respect to that employer under section
212(m) of the INA (8 U.S.C. 1182(m))
during a period of at least 12 months
from the date of receipt of the Admin-
istrator’s notification.

(c) ETA, upon receipt of the Adminis-
trator’s notice under paragraph (a) of
this section, shall suspend the employ-
er’s Attestation(s) under subparts L
and M of this part, and shall not accept
for filing any Attestation submitted by
the employer under subparts L and M
of this part, for a period of 12 months
from the date of receipt of the Admin-
istrator’s notification or for a longer
period if one is specified by the Attor-
ney General for visa petitions filed by
that employer under section 212(m) of
the INA.

EFFECTIVE DATE NOTE: At 75 FR 10406, Mar.
5, 2010, §655.1255 was revised, effective Apr. 5,
2010. For the convenience of the user, the re-
vised text is set forth as follows:

§655.1255 What are the procedures for de-
barment of a facility based on a finding
of violation?

(a) The Administrator shall notify the De-
partment of Homeland Security and ETA of
the final determination of a violation by a
facility upon the earliest of the following
events:

(1) Where the Administrator determines
that there is a basis for a finding of violation
by a facility, and no timely request for hear-
ing is made under §655.1220; or

(2) Where, after a hearing, the administra-
tive law judge issues a decision and order
finding a violation by a facility, and no time-
ly petition for review to the Board is made
under §655.1245; or

(3) Where a petition for review is taken
from an administrative law judge’s decision
and the Board either declines within 30 days
to entertain the appeal, under §655.1245(c), or
the Board affirms the administrative law
judge’s determination; or

(4) Where the administrative law judge
finds that there was no violation by a facil-
ity, and the Board, upon review, issues a de-
cision under §655.1245(h), holding that a vio-
lation was committed by a facility.
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(b) U.S. Citizenship and Immigration Serv-
ices, upon receipt of the Administrator’s no-
tice under paragraph (a) of this section, shall
not approve petitions filed with respect to
that employer under section 212(m) of the
INA (8 U.S.C. 1182(m)) during a period of at
least 12 months from the date of receipt of
the Administrator’s notification. The Ad-
ministrator must provide USCIS with a rec-
ommendation as to the length of the debar-
ment.

(c) ETA, upon receipt of the Administra-
tor’s notice under paragraph (a) of this sec-
tion, shall suspend the employer’s attesta-
tion(s) under subparts L and M of this part,
and shall not accept for filing any attesta-
tion submitted by the employer under sub-
parts L and M of this part, for a period of 12
months from the date of receipt of the Ad-
ministrator’s notification or for a longer pe-
riod if one is specified by the Department of
Homeland Security for visa petitions filed by
that employer under section 212(m) of the
INA.

§655.1260 Can Equal Access to Justice
Act attorney fees be awarded?

A proceeding under subpart L or M of
this part is not subject to the Equal
Access to Justice Act, as amended, 5
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no
authority to award attorney fees and/
or other litigation expenses under the
provisions of the Equal Access to Jus-
tice Act.

Subpart N—Labor Cerlification
Process for Temporary Agri-
cultural Employment in the
United States (H-2A Workers)

SOURCE: 73 FR 77207, Dec. 18, 2008, unless
otherwise noted. Redesignated at 74 FR 25985,
May 29, 2009.

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, subpart B, consisting of §§655.90,
655.92, 6565.93, and 655.100 through 655.119, was
redesignated as subpart N, consisting of
§§655.1290, 655.1292, 655.1293, and 655.1300
through 655.1319, and newly designated sub-
part N was suspended, effective June 29, 2009.

§655.1290 Purpose and scope of sub-
part B.

This subpart sets out the procedures
established by the Secretary of the
United States Department of Labor
(the Secretary) to acquire information
sufficient to make factual determina-
tions of:

§655.1293

(a) Whether there are sufficient able,
willing, and qualified U.S. workers
available to perform the temporary and
seasonal agricultural employment for
which an employer desires to import
nonimmigrant foreign workers (H-2A
workers); and

(b) Whether the employment of H-2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.

§655.1292 Authority of ETA-OFLC.

Temporary agricultural labor certifi-
cation determinations are made by the
Administrator, Office of Foreign Labor
Certification (OFLC) in the Depart-
ment of Labor’s (the Department or
DOL) Employment & Training Admin-
istration (ETA), who, in turn, may del-
egate this responsibility to a des-
ignated staff member; e.g., a Certifying
Officer (CO).

§655.1293 Special procedures.

(a) Systematic process. This subpart
provides procedures for the processing
of applications from agricultural em-
ployers and associations of employers
for the certification of employment of
nonimmigrant workers in agricultural
employment.

(b) Establishment of special procedures.
To provide for a limited degree of flexi-
bility in carrying out the Secretary’s
responsibilities under the Immigration
and Nationality Act (INA), while not
deviating from statutory requirements,
the Administrator, OFLC has the au-
thority to establish or to devise, con-
tinue, revise, or revoke special proce-
dures in the form of variances for proc-
essing certain H-2A applications when
employers can demonstrate upon writ-
ten application to the Administrator,
OFLC that special procedures are nec-
essary. These include special proce-
dures in effect for the handling of ap-
plications for sheepherders in the West-
ern States (and adaptation of such pro-
cedures to occupations in the range
production of other livestock), and for
custom combine crews. In a like man-
ner, for work in occupations character-
ized by other than a reasonably regular
workday or workweek, such as the
range production of sheep or other live-
stock, the Administrator, OFLC has
the authority to establish monthly,
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