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be required to conduct positive recruit-
ment in more than three States for 
each area of intended employment list-
ed on the employer’s application. 

(d) Proof of recruitment. The CO will 
specify the documentation or other 
supporting evidence that must be 
maintained by the employer as proof 
that the positive recruitment require-
ments were met. 

§ 655.155 Referrals of U.S. workers. 

SWAs may only refer for employment 
individuals who have been apprised of 
all the material terms and conditions 
of employment and have indicated, by 
accepting referral to the job oppor-
tunity, that he or she is qualified, able, 
willing, and available for employment. 

§ 655.156 Recruitment report. 

(a) Requirements of a recruitment re-
port. The employer must prepare, sign, 
and date a written recruitment report. 
The recruitment report must be sub-
mitted on a date specified by the CO in 
the Notice of Acceptance set forth in 
§ 655.141 and contain the following in-
formation: 

(1) Identify the name of each recruit-
ment source; 

(2) State the name and contact infor-
mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the 
disposition of each worker; 

(3) Confirm that former U.S. employ-
ees were contacted and by what means; 
and 

(4) If applicable, for each U.S. worker 
who applied for the position but was 
not hired, explain the lawful job-re-
lated reason(s) for not hiring the U.S. 
worker. 

(b) Duty to update recruitment report. 
The employer must continue to main-
tain the recruitment report throughout 
the recruitment period including the 50 
percent period. The updated report is 
not to be automatically submitted to 
the Department, but must be made 
available in the event of a post-certifi-
cation audit or upon request by author-
ized representatives of the Secretary. 

§ 655.157 Withholding of U.S. workers 
prohibited. 

(a) Filing a complaint. Any employer 
who has reason to believe that a person 
or entity has willfully and knowingly 
withheld U.S. workers prior to the ar-
rival at the worksite of H–2A workers 
in order to force the hiring of U.S. 
workers during the recruitment period, 
as set forth in § 655.135(d), may submit 
a written complaint to the CO. The 
complaint must clearly identify the 
person or entity who the employer be-
lieves has withheld the U.S. workers, 
and must specify sufficient facts to 
support the allegation (e.g., dates, 
places, numbers and names of U.S. 
workers) which will permit an inves-
tigation to be conducted by the CO. 

(b) Duty to investigate. Upon receipt, 
the CO must immediately investigate 
the complaint. The investigation must 
include interviews with the employer 
who has submitted the complaint, the 
person or entity named as responsible 
for withholding the U.S. workers, and 
the individual U.S. workers whose 
availability has purportedly been with-
held. 

(c) Duty to suspend the recruitment pe-
riod. Where the CO determines, after 
conducting the interviews required by 
paragraph (b) of this section, that the 
employer’s complaint is valid and jus-
tified, the CO will immediately suspend 
the application of the 50 percent rule of 
the recruitment period, as set forth in 
§ 655.135(d), to the employer. The CO’s 
determination is the final decision of 
the Secretary. 

§ 655.158 Duration of positive recruit-
ment. 

Except as otherwise noted, the obli-
gation to engage in positive recruit-
ment described in §§ 655.150 through 
655.154 shall terminate on the date H– 
2A workers depart for the employer’s 
place of work. Unless the SWA is in-
formed in writing of a different date, 
the date that is the third day preceding 
the employer’s first date of need will be 
determined to be the date the H–2A 
workers departed for the employer’s 
place of business. 
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LABOR CERTIFICATION DETERMINATIONS 

§ 655.160 Determinations. 

Except as otherwise noted in this sec-
tion, the CO will make a determination 
either to grant or deny the Application 
for Temporary Employment Certification 
no later than 30 calendar days before 
the date of need identified in the Appli-
cation for Temporary Employment Certifi-
cation. An Application for Temporary 
Employment Certification that is modi-
fied under § 655.142 or that otherwise 
does not meet the requirements for cer-
tification in this subpart is not subject 
to the 30-day timeframe for certifi-
cation. 

§ 655.161 Criteria for certification. 

(a) The criteria for certification in-
clude whether the employer has estab-
lished the need for the agricultural 
services or labor to be performed on a 
temporary or seasonal basis; complied 
with the requirements of parts 653 and 
654 of this chapter; complied with all of 
this subpart, including but not limited 
to the timeliness requirements in 
§ 655.130(b); complied with the offered 
wage rate criteria in § 655.120; made all 
the assurances in § 655.135; and met all 
the recruitment obligations required 
by § 655.121 and § 655.152. 

(b) In making a determination as to 
whether there are insufficient U.S. 
workers to fill the employer’s job op-
portunity, the CO will count as avail-
able any U.S. worker referred by the 
SWA or any U.S. worker who applied 
(or on whose behalf an application is 
made) directly to the employer, but 
who was rejected by the employer for 
other than a lawful job-related reason 
or who has not been provided with a 
lawful job-related reason for rejection 
by the employer. 

§ 655.162 Approved certification. 

If temporary labor certification is 
granted, the CO will send the certified 
Application for Temporary Employment 
Certification and a Final Determination 
letter to the employer by means nor-
mally assuring next-day delivery and a 
copy, if appropriate, to the employer’s 
agent or attorney. 

§ 655.163 Certification fee. 

A determination by the CO to grant 
an Application for Temporary Employ-
ment Certification in whole or in part 
will include a bill for the required cer-
tification fees. Each employer of H–2A 
workers under the Application for Tem-
porary Employment Certification (except 
joint employer associations, which 
may not be assessed a fee in addition to 
the fees assessed to the members of the 
association) must pay in a timely man-
ner a non-refundable fee upon issuance 
of the certification granting the Appli-
cation for Temporary Employment Certifi-
cation (in whole or in part), as follows: 

(a) Amount. The Application for Tem-
porary Employment Certification fee for 
each employer receiving a temporary 
agricultural labor certification is $100 
plus $10 for each H–2A worker certified 
under the Application for Temporary Em-
ployment Certification, provided that the 
fee to an employer for each temporary 
agricultural labor certification re-
ceived will be no greater than $1,000. 
There is no additional fee to the asso-
ciation filing the Application for Tem-
porary Employment Certification. The 
fees must be paid by check or money 
order made payable to United States 
Department of Labor. In the case of an 
agricultural association acting as a 
joint employer applying on behalf of its 
H–2A employer members, the aggregate 
fees for all employers of H–2A workers 
under the Application for Temporary Em-
ployment Certification must be paid by 
one check or money order. 

(b) Timeliness. Fees must be received 
by the CO no more than 30 days after 
the date of the certification. Non-pay-
ment or untimely payment may be 
considered a substantial violation sub-
ject to the procedures in § 655.182. 

§ 655.164 Denied certification. 

If temporary labor certification is de-
nied, the Final Determination letter 
will be sent to the employer by means 
normally assuring next-day delivery 
and a copy, if appropriate, to the em-
ployer’s agent or attorney. The Final 
Determination Letter will: 

(a) State the reason(s) certification 
is denied; 
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