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(2) All worksites are listed on the 
certified Application for Temporary Em-
ployment Certification, including amend-
ments or modifications. 

(l) The employer will not place any 
H–2B workers employed pursuant to 
this application outside the area of in-
tended employment listed on the Appli-
cation for Temporary Employment Certifi-
cation unless the employer has ob-
tained a new temporary labor certifi-
cation from the Department. 

(m) Unless the H–2B worker will be 
sponsored by another subsequent em-
ployer, the employer will inform H–2B 
workers of the requirement that they 
leave the U.S. at the end of the author-
ized period of stay provided by DHS or 
separation from the employer, which-
ever is earlier, as required in § 655.35 of 
this part (absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations), 
and that if dismissed by the employer 
prior to the end of the period, the em-
ployer is liable for return transpor-
tation. 

(n) The dates of temporary need, rea-
son for temporary need, and number of 
positions being requested for labor cer-
tification have been truly and accu-
rately stated on the application. 

§ 655.23 Receipt and processing of ap-
plications. 

(a) Filing date. Applications received 
by U.S. Mail or private courier shall be 
considered filed when determined by 
the NPC to be complete. Incomplete 
applications shall not be accepted for 
processing or assigned a receipt date, 
but shall be returned by U.S. Mail to 
the employer or the employer’s rep-
resentative as incomplete. 

(b) Processing. The CO will review 
complete applications for an absence of 
errors that would prevent certification 
and for compliance with the criteria 
for certification. The CO will make a 
determination to certify, deny, or issue 
a Request for Further Information 
prior to making a Final Determination 
on the application. Criteria for certifi-
cation, as used in this subpart, are 
whether the employer has: established 
the need for the nonagricultural serv-
ices or labor to be performed is tem-
porary in nature; established that the 
number of worker positions being re-

quested for certification is justified 
and represent bona fide job opportuni-
ties; made all the assurances and met 
all the obligations required by § 655.22; 
and complied with all requirements of 
the program. 

(c) Request for further information. (1) 
If the CO determines that the employer 
has made all necessary attestations 
and assurances, but the application 
fails to comply with one or more of the 
criteria for certification in paragraph 
(b) of this section, the CO must issue a 
RFI to the employer. The CO will issue 
the written RFI within 7 calendar days 
of the receipt of the application, and 
send it by means normally assuring 
next-day delivery. 

(2) The RFI must: 
(i) Specify the reason(s) why the ap-

plication is not sufficient to grant tem-
porary labor certification, citing the 
relevant regulatory standard(s) and/or 
special procedure(s); 

(ii) Specify a date, no later than 7 
calendar days from the date of the 
written RFI, by which the supple-
mental information and documenta-
tion must be received by the CO to be 
considered; and 

(iii) State that, upon receipt of a re-
sponse to the written RFI, or expira-
tion of the stated deadline for receipt 
of the response, the CO will review the 
existing application as well as any sup-
plemental materials submitted by the 
employer and issue a Final Determina-
tion. If unusual circumstances war-
rant, the CO may issue one or more ad-
ditional RFIs prior to issuing a Final 
Determination. 

(3) The CO will issue the Final Deter-
mination or the additional RFI within 
7 business days of receipt of the em-
ployer’s response, or within 60 days of 
the employer’s date of need, whichever 
is later. 

(4) Compliance with an RFI does not 
guarantee that the employer’s applica-
tion will be certified after submitting 
the information. The employer’s docu-
mentation must justify its chosen 
standard of temporary need or other-
wise overcome the stated deficiency in 
the application. 

(d) Failure to comply with an RFI, 
including not providing all documenta-
tion within the specified time period, 

VerDate Mar<15>2010 14:52 May 20, 2010 Jkt 220064 PO 00000 Frm 00491 Fmt 8010 Sfmt 8010 Y:\SGML\220064.XXX 220064cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



482 

20 CFR Ch. V (4–1–10 Edition) § 655.24 

may result in a denial of the applica-
tion. Such failure to comply with an 
RFI may also result in a finding by the 
CO requiring supervised recruitment 
under § 655.30 in future filings of H–2B 
temporary labor certification applica-
tions. 

§ 655.24 Audits. 
(a) Discretion. OFLC will conduct au-

dits of H–2B temporary labor certifi-
cation applications. The applications 
selected for audit will be chosen within 
the sole discretion of OFLC. 

(b) Audit letter. When an application 
is selected for audit, the CO shall issue 
an audit letter to the employer. The 
audit letter will: 

(1) State the application has been se-
lected for audit and note documenta-
tion that must be submitted by the em-
ployer; 

(2) Specify a date, no fewer than 14 
days and no more than 30 days from the 
date of the audit letter’s issuance, by 
which the required documentation 
must be received by the CO; and 

(3) Advise that failure to comply with 
the audit process may result in a find-
ing by the CO to: 

(i) Require the employer to conduct 
supervised recruitment under § 655.30 in 
future filings of H–2B temporary labor 
certification applications for a period 
of up to 2 years, or 

(ii) Debar the employer from future 
filings of H–2B temporary labor certifi-
cation applications as provided in 
§ 655.31. 

(c) Supplemental information. During 
the course of the audit examination, 
the CO may request supplemental in-
formation and/or documentation from 
the employer to complete the audit. 

(d) Audit violations. If, as a result of 
the audit, the CO determines the em-
ployer failed to produce all required 
documentation, or determines that the 
employer made a material misrepre-
sentation with respect to the applica-
tion, the employer may be required to 
conduct supervised recruitment under 
§ 655.30 in future filings of H–2B tem-
porary labor certification applications 
for up to 2 years, or may be subject to 
debarment pursuant to § 655.31 or other 
sanctions. The CO may provide the 
audit findings and underlying docu-
mentation to DHS, WHD, or another 

appropriate enforcement agency. The 
CO may refer any findings that an em-
ployer discouraged an eligible U.S. 
worker from applying, or failed to hire, 
discharged, or otherwise discriminated 
against an eligible U.S. worker, to the 
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for 
Unfair Immigration Related Employ-
ment Practices. 

§§ 655.25–655.29 [Reserved] 

§ 655.30 Supervised recruitment. 
(a) Supervised recruitment. Where an 

employer is found to have violated pro-
gram requirements, to have made a 
material misrepresentation to the De-
partment, or to have failed to ade-
quately conduct recruitment activities 
or failed in any obligation of this part, 
the CO may require pre-filing super-
vised recruitment. 

(b) Requirements. Supervised recruit-
ment shall consist of advertising for 
the job opportunity or opportunities in 
accordance with the required recruit-
ment steps outlined under § 655.15, ex-
cept as otherwise provided below. 

(1) The CO will direct where the ad-
vertisements are to be placed. 

(2) The employer must supply a draft 
advertisement and job order to the CO 
for review and approval no fewer than 
150 days before the date on which the 
foreign worker(s) will commence work 
unless notified by the CO of the need 
for Supervised Recruitment less than 
150 days before the date of need, in 
which case the employer must supply 
the drafts within 30 days of receipt of 
such notification. 

(3) Each advertisement must comply 
with the requirements of § 655.17(a). 

(4) The advertisement shall be placed 
in accordance with guidance provided 
by the CO. 

(5) The employer will notify the CO 
when the advertisements are placed. 

(c) Recruitment report. No fewer than 2 
days after the last day of the posting of 
the job order and no fewer than 5 cal-
endar days after the date on which the 
last newspaper or journal advertise-
ment appeared, the employer must pre-
pare a detailed written report of the 
employer’s supervised recruitment, 
signed by the employer as outlined in 
§ 655.15(i). The employer must submit 
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