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(5) Application to Chile. During the pe-
riod that the provisions of Chapter 14 
and Section D of Annex 14.3 of the 
United States-Chile Free Trade Agree-
ment (Chile FTA) are in effect, this 
subpart H and subpart I of this part 
shall apply (except for the provisions 
excluded under paragraph (d)(1) of this 
section) to the temporary entry and 
employment of a nonimmigrant who is 
a national of Chile under the provisions 
of Article 14.9 and Annex 2.1 of the 
Chile FTA and who is a professional 
under the provisions of Annex 14.3(D) of 
the Chile FTA. 

(6) Application to Singapore. During 
the period that the provisions of Sec-
tion IV of Annex 11A of the United 
States-Singapore Free Trade Agree-
ment (Singapore FTA) are in effect, 
this subpart H and subpart I of this 
part shall apply (except for the provi-
sions excluded under paragraph (d)(1) of 
this section) to the temporary entry 
and employment of a nonimmigrant 
who is a national of Singapore under 
the provisions of Chapter 11 and Sec-
tion IV of Annex 11A of the Singapore 
FTA and who is a professional under 
the provisions of Annex 11A(IV) of the 
Singapore FTA. 

[65 FR 80209, Dec. 20, 2000, as amended at 66 
FR 63300, Dec. 5, 2001; 69 FR 68226, Nov. 23, 
2004; 70 FR 72560, Dec. 5, 2005; 71 FR 35520, 
35521, June 21, 2006; 71 FR 37804, June 30, 2006; 
73 FR 19947, Apr. 11, 2008] 

§ 655.705 What Federal agencies are in-
volved in the H–1B and H–1B1 pro-
grams, and what are the respon-
sibilities of those agencies and of 
employers? 

Four federal agencies (Department of 
Labor, Department of State, Depart-
ment of Justice, and Department of 
Homeland Security) are involved in the 
process relating to H–1B nonimmigrant 
classification and employment. The 
employer also has continuing respon-
sibilities under the process. This sec-
tion briefly describes the responsibil-
ities of each of these entities. 

(a) Department of Labor (DOL) respon-
sibilities. DOL administers the labor 
condition application process and en-
forcement provisions (exclusive of com-
plaints regarding non-selection of U.S. 
workers, as described in 8 U.S.C. 
1182(n)(1)(G)(i)(II) and 1182(n)(5)). Two 
DOL agencies have responsibilities: 

(1) The Employment and Training 
Administration (ETA) is responsible 
for receiving and certifying labor con-
dition applications (LCAs) in accord-
ance with this subpart H. ETA is also 
responsible for compiling and main-
taining a list of LCAs and makes such 
list available for public examination at 
the Department of Labor, 200 Constitu-
tion Avenue, NW., Room C–4312, Wash-
ington, DC 20210. 

(2) The Wage and Hour Division of 
the Employment Standards Adminis-
tration (ESA) is responsible, in accord-
ance with subpart I of this part, for in-
vestigating and determining an em-
ployer’s misrepresentation in or failure 
to comply with LCAs in the employ-
ment of H–1B nonimmigrants. 

(b) Department of Justice (DOJ), De-
partment of Homeland Security (DHS) 
and Department of State (DOS) respon-
sibilities. The Department of State, 
through U.S. Embassies and Con-
sulates, is responsible for issuing H–1B, 
H–1B1, and E–3 visas. For H–1B visas, 
the following agencies are involved: 
DHS accepts the employer’s petition 
(DHS Form I–129) with the DOL-cer-
tified LCA attached. In doing so, the 
DHS determines whether the petition 
is supported by an LCA which cor-
responds with the petition, whether the 
occupation named in the labor condi-
tion application is a specialty occupa-
tion or whether the individual is a 
fashion model of distinguished merit 
and ability, and whether the qualifica-
tions of the nonimmigrant meet the 
statutory requirements for H–1B visa 
classification. If the petition is ap-
proved, DHS will notify the U.S. Con-
sulate where the nonimmigrant intends 
to apply for the visa unless the non-
immigrant is in the U.S. and eligible to 
adjust status without leaving this 
country. See 8 U.S.C. 1255(h)(2)(B)(i). 
The Department of Justice administers 
the system for the enforcement and 
disposition of complaints regarding an 
H–1B-dependent employer’s or willful 
violator employer’s failure to offer a 
position filled by an H–1B non-
immigrant to an equally or better 
qualified United States worker (8 
U.S.C. 1182(n)(1)(E), 1182(n)(5)), or such 
employer’s willful misrepresentation of 
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material facts relating to this obliga-
tion. DHS, is responsible for dis-
approving H–1B and other petitions 
filed by an employer found to have en-
gaged in misrepresentation or failed to 
meet certain conditions of the labor 
condition application (8 U.S.C. 
1182(n)(2)(C)(i)–(iii); 1182(n)(5)(E)). DOL 
and DOS are involved in the process re-
lating to the initial issuance of H–1B1 
and E–3 visas. DHS is involved in 
change of status and extension of stays 
for the H–1B1 and E–3 category. 

(c) Employer’s responsibilities. This 
paragraph applies only to the H–1B pro-
gram; employer’s responsibilities under 
the H–1B1 and E–3 programs are found 
at § 655.700(d)(4). Each employer seeking 
an H–1B nonimmigrant in a specialty 
occupation or as a fashion model of dis-
tinguished merit and ability has sev-
eral responsibilities, as described more 
fully in this subpart and subpart I of 
this part, including: 

(1) The employer shall submit a com-
pleted labor condition application 
(LCA) on Form ETA 9035E or Form 
ETA 9035 in the manner prescribed in 
§ 655.720. By completing and submitting 
the LCA, and by signing the LCA, the 
employer makes certain representa-
tions and agrees to several attestations 
regarding its responsibilities, including 
the wages, working conditions, and 
benefits to be provided to the H–1B 
nonimmigrants (8 U.S.C. 1182(n)(1)); 
these attestations are specifically iden-
tified and incorporated by reference in 
the LCA, as well as being set forth in 
full on Form ETA 9035CP. The LCA 
contains additional attestations for 
certain H–1B-dependent employers and 
employers found to have willfully vio-
lated the H–1B program requirements; 
these attestations impose certain obli-
gations to recruit U.S. workers, to 
offer the job to U.S. applicants who are 
equally or better qualified than the H– 
1B nonimmigrant(s) sought for the job, 
and to avoid the displacement of U.S. 
workers (either in the employer’s 
workforce, or in the workforce of a sec-
ond employer with whom the H–1B 
nonimmigrant(s) is placed, where there 
are indicia of employment with a sec-
ond employer (8 U.S.C. 1182(n)(1)(E)– 
(G)). These additional attestations are 
specifically identified and incorporated 
by reference in the LCA, as well as 

being set forth in full on Form ETA 
9035CP. If ETA certifies the LCA, no-
tice of the certification will be sent to 
the employer by the same means the 
employer used to submit the LCA (that 
is, electronically where the Form ETA 
9035E was submitted electronically, 
and by U.S. Mail where the Form ETA 
9035 was submitted by U.S. Mail). The 
employer reaffirms its acceptance of 
all of the attestation obligations by 
submitting the LCA to the U.S. Citi-
zenship and Immigration Services (for-
merly the Immigration and Naturaliza-
tion Service or INS) in support of the 
Petition for Nonimmigrant Worker, 
Form I–129, for an H–1B nonimmigrant. 
See 8 CFR 214.2(h)(4)(iii)(B)(2), which 
specifies the employer will comply 
with the terms of the LCA for the dura-
tion of the H–1B nonimmigrant’s au-
thorized period of stay. 

(2) The employer shall maintain the 
original signed and certified LCA in its 
files, and shall make a copy of the 
LCA, as well as necessary supporting 
documentation (as identified under this 
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in 
the U.S. or at the place of employment 
within one working day after the date 
on which the LCA is filed with ETA. 

(3) The employer then may submit a 
copy of the certified, signed LCA to 
DHS with a completed petition (Form 
I–129) requesting H–1B classification. 

(4) The employer shall not allow the 
nonimmigrant worker to begin work 
until DHS grants the alien authoriza-
tion to work in the United States for 
that employer or, in the case of a non-
immigrant previously afforded H–1B 
status who is undertaking employment 
with a new H–1B employer, until the 
new employer files a nonfrivolous peti-
tion (Form I–129) in accordance with 
DHS requirements. 

(5) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof with respect to the valid-
ity of the statements made in its LCA 
and the accuracy of information pro-
vided, in the event that such statement 
or information is challenged. The em-
ployer shall also maintain such docu-
mentation at its principal place of 
business in the U.S. and shall make 
such documentation available to DOL 
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for inspection and copying upon re-
quest. 

[65 FR 80210, Dec. 20, 2000, as amended at 66 
FR 63300, Dec. 5, 2001; 70 FR 72560, Dec. 5, 
2005; 71 FR 35520, June 21, 2006; 73 FR 19948, 
Apr. 11, 2008] 

§ 655.710 What is the procedure for fil-
ing a complaint? 

(a) Except as provided in paragraph 
(b) of this section, complaints con-
cerning misrepresentation in the labor 
condition application or failure of the 
employer to meet a condition specified 
in the application shall be filed with 
the Administrator, Wage and Hour Di-
vision (Administrator), ESA, according 
to the procedures set forth in subpart I 
of this part. The Administrator shall 
investigate where appropriate, and 
after an opportunity for a hearing, as-
sess appropriate sanctions and pen-
alties, as described in subpart I of this 
part. 

(b) Complaints arising under section 
212(n)(1)(G)(i)(II) of the INA, 8 U.S.C. 
1182(n)(1)(G)(i)(II), alleging failure of 
the employer to offer employment to 
an equally or better qualified U.S. ap-
plicant, or an employer’s misrepresen-
tation regarding such offer(s) of em-
ployment, may be filed with the De-
partment of Justice, Civil Rights Divi-
sion, Office of Special Counsel for Im-
migration-Related Unfair Employment 
Practices, 950 Pennsylvania Avenue, 
NW., Washington, DC 20530, Telephone: 
1–800–255–8155 (employers), 1–800–255– 
7688 (employees); Web address: http:// 
www.usdoj.gov/crt/osc. The Department 
of Justice shall investigate where ap-
propriate, and take action as appro-
priate under that Department’s regula-
tions and procedures. 

[65 FR 80210, Dec. 20, 2000, as amended at 70 
FR 72561, Dec. 5, 2005] 

§ 655.715 Definitions. 

For the purposes of subparts H and I 
of this part: 

Actual wage means the wage rate paid 
by the employer to all individuals with 
experience and qualifications similar 
to the H–1B nonimmigant’s experience 
and qualifications for the specific em-
ployment in question at the place of 
employment. The actual wage estab-
lished by the employer is not an aver-

age of the wage rates paid to all work-
ers employed in the occupation. 

Administrative Law Judge (ALJ) means 
an official appointed pursuant to 5 
U.S.C. 3105. 

Administrator means the Adminis-
trator of the Wage and Hour Division, 
Employment Standards Administra-
tion, Department of Labor, and such 
authorized representatives as may be 
designated to perform any of the func-
tions of the Administrator under sub-
part H or I of this part. 

Aggrieved party means a person or en-
tity whose operations or interests are 
adversely affected by the employer’s 
alleged non-compliance with the labor 
condition application and includes, but 
is not limited to: 

(1) A worker whose job, wages, or 
working conditions are adversely af-
fected by the employer’s alleged non- 
compliance with the labor condition 
application; 

(2) A bargaining representative for 
workers whose jobs, wages, or working 
conditions are adversely affected by 
the employer’s alleged non-compliance 
with the labor condition application; 

(3) A competitor adversely affected 
by the employer’s alleged non-compli-
ance with the labor condition applica-
tion; and 

(4) A government agency which has a 
program that is impacted by the em-
ployer’s alleged non-compliance with 
the labor condition application. 

Area of intended employment means 
the area within normal commuting dis-
tance of the place (address) of employ-
ment where the H–1B nonimmigrant is 
or will be employed. There is no rigid 
measure of distance which constitutes 
a normal commuting distance or nor-
mal commuting area, because there 
may be widely varying factual cir-
cumstances among different areas (e.g., 
normal commuting distances might be 
20, 30, or 50 miles). If the place of em-
ployment is within a Metropolitan Sta-
tistical Area (MSA) or a Primary Met-
ropolitan Statistical Area (PMSA), any 
place within the MSA or PMSA is 
deemed to be within normal com-
muting distance of the place of em-
ployment; however, all locations with-
in a Consolidated Metropolitan Statis-
tical Area (CMSA) will not automati-
cally be deemed to be within normal 
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