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least 30 calendar days have elapsed for 
any other country. Approvals may not 
be granted when the Congress has en-
acted a joint resolution prohibiting the 
export. 

(c) Persons who intend to export de-
fense articles and defense services pur-
suant to any exemption in this sub-
chapter under the circumstances de-
scribed in this section and section 
123.15 must provide written notifica-
tion to the Directorate of Defense 
Trade Controls and include a signed 
contract and a DSP–83 signed by the 
applicant, the foreign consignee and 
the end-user. 

[70 FR 34654, June 15, 2005, as amended at 73 
FR 38343, Aug. 3, 2009] 

§ 124.12 Required information in let-
ters of transmittal. 

(a) An application for the approval of 
a manufacturing license or technical 
assistance agreement with a foreign 
person must be accompanied by an ex-
planatory letter. The original letter 
and seven copies of the letter and eight 
copies of the proposed agreement shall 
be submitted to the Directorate of De-
fense Trade Controls. The explanatory 
letter shall contain: 

(1) A statement giving the appli-
cant’s Directorate of Defense Trade 
Controls registration number. 

(2) A statement identifying the li-
censee and the scope of the agreement. 

(3) A statement identifying the U.S. 
Government contract under which the 
equipment or technical data was gen-
erated, improved, or developed and sup-
plied to the U.S. Government, and 
whether the equipment or technical 
data was derived from any bid or other 
proposal to the U.S. Government. 

(4) A statement giving the military 
security classification of the equip-
ment or technical data. 

(5) A statement identifying any pat-
ent application which discloses any of 
the subject matter of the equipment or 
technical data covered by an invention 
secrecy order issued by the U.S. Patent 
and Trademark Office. 

(6) A statement of the actual or esti-
mated value of the agreement, includ-
ing the estimated value of all defense 
articles to be exported in furtherance 
of the agreement or amendments there-
to. If the value is $500,000 or more, an 

additional statement must be made re-
garding the payment of political con-
tributions, fees or commissions, pursu-
ant to part 130 of this subchapter. 

(7) A statement indicating whether 
any foreign military sales credits or 
loan guarantees are or will be involved 
in financing the agreement. 

(8) The agreement must describe any 
classified information involved and 
identify, from Department of Defense 
form DD254, the address and telephone 
number of the U.S. Government office 
that classified the information. 

(9) For agreements that may require 
the export of classified information, 
the Defense Investigative Service cog-
nizant security offices that have re-
sponsibility for the facilities of the 
U.S. parties to the agreement shall be 
identified. The facility security clear-
ance codes of the U.S. parties shall also 
be provided. 

(10) A statement specifying whether 
the applicant is requesting retransfer 
of defense articles and defense services 
pursuant to § 124.16 of this subchapter. 

(b) The following statements must be 
made in the letter of transmittal: 

(1) ‘‘If the agreement is approved by 
the Department of State, such approval 
will not be construed by (the applicant) 
as passing on the legality of the agree-
ment from the standpoint of antitrust 
laws or other applicable statutes, nor 
will (the applicant) construe the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of 
the business terms or conditions be-
tween the parties to the agreement.’’ 

(2) ‘‘The (applicant) will not permit 
the proposed agreement to enter into 
force until it has been approved by the 
Department of State.’’ 

(3) ‘‘The (applicant) will furnish the 
Department of State with one copy of 
the signed agreement (or amendment) 
within 30 days from the date that the 
agreement is concluded and will inform 
the Department of its termination not 
less than 30 days prior to expiration 
and provide information on the con-
tinuation of any foreign rights or the 
flow of technical data to the foreign 
party. If a decision is made not to con-
clude the proposed agreement, the ap-
plicant will so inform the Department 
within 60 days.’’ 
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(4) ‘‘If this agreement grants any 
rights to sub-license, it will be amend-
ed to require that all sub-licensing ar-
rangements incorporate all the provi-
sions of the basic agreement that refer 
to the U.S. Government and the De-
partment of State (i.e., 22 CFR 124.9 and 
124.10).’’ 

[58 FR 39305, July 22, 1993, as amended at 71 
FR 20543, Apr. 21, 2006; 72 FR 71786, Dec. 19, 
2007] 

§ 124.13 Procurement by United States 
persons in foreign countries (off-
shore procurement). 

Notwithstanding the other provisions 
in part 124 of this subchapter, the Di-
rectorate of Defense Trade Controls 
may authorize by means of a license 
(DSP–5) the export of unclassified tech-
nical data to foreign persons for off-
shore procurement of defense articles, 
provided that: 

(a) The contract or purchase order 
for offshore procurement limits deliv-
ery of the defense articles to be pro-
duced only to the person in the United 
States or to an agency of the U.S. Gov-
ernment; and 

(b) The technical data of U.S.-origin 
to be used in the foreign manufacture 
of defense articles does not exceed that 
required for bid purposes on a build-to- 
print basis (build-to-print means pro-
ducing an end-item (i.e., system, sub-
system or component) from technical 
drawings and specifications (which con-
tain no process or know-how informa-
tion) without the need for additional 
technical assistance). Release of sup-
porting documentation (e.g., accept-
ance criteria, object code software for 
numerically controlled machines) is 
permissible. Build-to-print does not in-
clude the release of any information 
which discloses design methodology, 
engineering analysis, detailed process 
information or manufacturing know- 
how); and 

(c) The contract or purchase order 
between the person in the United 
States and the foreign person: 

(1) Limits the use of the technical 
data to the manufacture of the defense 
articles required by the contract or 
purchase order only; and 

(2) Prohibits the disclosure of the 
data to any other person except sub-

contractors within the same country; 
and 

(3) Prohibits the acquisition of any 
rights in the data by any foreign per-
son; and 

(4) Provides that any subcontracts 
between foreign persons in the ap-
proved country for manufacture of 
equipment for delivery pursuant to the 
contract or purchase order contain all 
the limitations of this paragraph (c); 
and 

(5) Requires the foreign person, in-
cluding subcontractors, to destroy or 
return to the person in the United 
States all of the technical data ex-
ported pursuant to the contract or pur-
chase order upon fulfillment of their 
terms; and 

(6) Requires delivery of the defense 
articles manufactured abroad only to 
the person in the United States or to 
an agency of the U.S. Government; and 

(d) The person in the United States 
provides the Directorate of Defense 
Trade Controls with a copy of each 
contract, purchase order or sub-
contract for offshore procurement at 
the time it is accepted. Each such con-
tract, purchase order or subcontract 
must clearly identify the article to be 
produced and must identify the license 
number or exemption under which the 
technical data was exported; and 

(e) Licenses issued pursuant to this 
section must be renewed prior to their 
expiration if offshore procurement is to 
be extended beyond the period of valid-
ity of the original approved license. In 
all instances a license for offshore pro-
curement must state as the purpose 
‘‘Offshore procurement in accordance 
with the conditions established in the 
ITAR, including § 124.13. No other use 
will be made of the technical data.’’ If 
the technical data involved in an off-
shore procurement arrangement is oth-
erwise exempt from the licensing re-
quirements of this subchapter (e.g., 
§ 126.4), the DSP–5 referred to in the 
first sentence of this section is not re-
quired. However, the exporter must 
comply with the other requirements of 
this section and provide a written cer-
tification to the Directorate of Defense 
Trade Controls annually of the offshore 
procurement activity and cite the ex-
emption under which the technical 
data was exported. The exemptions 

VerDate Mar<15>2010 11:14 May 18, 2010 Jkt 220074 PO 00000 Frm 00529 Fmt 8010 Sfmt 8010 Y:\SGML\220074.XXX 220074er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-28T18:14:02-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




