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§§40.36-40.39
§§40.36-40.39 [Reserved]

Subpart E—Public Charge

§40.41 Public charge.

(a) Basis for Determination of Ineligi-
bility. Any determination that an alien
is ineligible under INA 212(a)(4) must
be predicated upon circumstances indi-
cating that, notwithstanding any affi-
davit of support that may have been
filed on the alien’s behalf, the alien is
likely to become a public charge after
admission, or, if applicable, that the
alien has failed to fulfill the affidavit
of support requirement of INA
212(a)(4)(C).

(b) Affidavit of support. Any alien
seeking an immigrant visa under INA
201(b)(2), 203(a), or 203(b), based upon a
petition filed by a relative of the alien
(or in the case of a petition filed under
INA 203(b) by an entity in which a rel-
ative has a significant ownership inter-
est), shall be required to present to the
consular officer an affidavit of support
(AOS) on a form that complies with
terms and conditions established by
the Secretary of Homeland Security.
Petitioners for applicants at a post des-
ignated by the Deputy Assistant Sec-
retary for Visa Services for initial re-
view of and assistance with such an
AOS will be charged a fee for such re-
view and assistance pursuant to Item
61 of the Schedule of Fees for Consular
Services (22 CFR 22.1).

(c) Joint Sponsors. Submission of one
or more additional affidavits of support
by a joint sponsor/sponsors is required
whenever the relative sponsor’s house-
hold income and significant assets, and
the immigrant’s assets, do not meet
the Federal poverty line requirements
of INA 213A.

(d) Posting of Bond. A consular officer
may issue a visa to an alien who is
within the purview of INA 212(a)4)
(subject to the affidavit of support re-
quirement and attribution of sponsor’s
income and resources under section
213A), upon receipt of a notice from
DHS of the giving of a bond or under-
taking in accordance with INA 213 and
INA 221(g), and provided further that
the officer is satisfied that the giving
of such bond or undertaking removes
the likelihood that the alien will be-
come a public charge within the mean-
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ing of this section of the law and that
the alien is otherwise eligible in all re-
spects.

(e) Prearranged Employment. An immi-
grant visa applicant relying on an offer
of prearranged employment to estab-
lish eligibility under INA 212(a)(4),
other than an offer of employment cer-
tified by the Department of Labor pur-
suant to INA 212(a)(5)(A), must provide
written confirmation of the relevant
information sworn and subscribed to
before a notary public by the employer
or an authorized employee or agent of
the employer. The signer’s printed
name and position or other relation-
ship with the employer must accom-
pany the signature.

(f) Use of Federal Poverty Line Where
INA 213A Not Applicable. An immigrant
visa applicant, not subject to the re-
quirements of INA 213A, and relying
solely on personal income to establish
eligibility under INA 212(a)(4), who
does not demonstrate an annual in-
come above the Federal poverty line,
as defined in INA 213A (h), and who is
without other adequate financial re-
sources, shall be presumed ineligible
under INA 212(a)(4).

[62 FR 67564, Dec. 29, 1997, as amended at 65
FR 78094, Dec. 14, 2000]

§§40.42-40.49 [Reserved]

Subpart F—Labor Certification and
Qualification for Certain Immi-
grants

§40.51 Labor certification.

(a) INA 212(a)(5) applicable only to cer-
tain immigrant aliens. INA 212(a)(5)(A)
applies only to immigrant aliens de-
scribed in INA 203(b)(2) or (3) who are
seeking to enter the United States for
the purpose of engaging in gainful em-
ployment.

(b) Determination of meed for alien’s
labor skills. An alien within one of the
classes to which INA 212(a)(5) applies as
described in §40.51(a) who seeks to
enter the United States for the purpose
of engaging in gainful employment,
shall be ineligible under INA
212(a)(5)(A) to receive a visa unless the
Secretary of Labor has certified to the
Secretary of Homeland Security and
the Secretary of State, that
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(1) There are not sufficient workers
in the United States who are able, will-
ing, qualified, (or equally qualified in
the case of aliens who are members of
the teaching profession or who have ex-
ceptional ability in the sciences or the
arts) and available at the time of appli-
cation for a visa and at the place to
which the alien is destined to perform
such skilled or unskilled labor, and

(2) The employment of such alien will
not adversely affect the wages and
working conditions of the workers in
the United States similarly employed.

(c) Labor certification not required in
certain cases. A spouse or child accom-
panying or following to join an alien
spouse or parent who is a beneficiary of
a petition approved pursuant to INA
203(b)(2) or (3) is not considered to be
within the purview of INA 212(a)(5).

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996]

§40.52 Unqualified physicians.

INA 212(a)(5)(B) applies only to immi-
grant aliens described in INA 203(b) (2)
or (3).

[61 FR 1835, Jan. 24, 1996, as amended at 62
FR 67567, Dec. 29, 1997]

§40.53 Uncertified foreign health-care
workers.

(a) Subject to paragraph (b) of this
section, a consular officer must not
issue a visa to any alien seeking admis-
sion to the United States for the pur-
pose of performing services in a health
care occupation, other than as a physi-
cian, unless, in addition to meeting all
other requirements of law and regula-
tion, the alien provides to the officer a
certification issued by the Commission
On Graduates of Foreign Nursing
Schools (CGFNRS) or another
credentialing service that has been ap-
proved by the Secretary of Homeland
Security for such purpose, which cer-
tificate complies with the provisions of
sections 212(a)(5)(C) and 212(r) of the
Act, 8 U.S.C. 1182(a)(5)(C) and 8 U.S.C.
1182(r), respectively, and the regula-
tions found at 8 CFR 212.15.

(b) Paragraph (a) of this section does
not apply to an alien:

(1) Seeking to enter the TUnited
States in order to perform services in a

§40.63

non-clinical health care occupation as
described in 8 CFR 212.15(b)(1); or

(2) Who is the immigrant or non-
immigrant spouse or child of a foreign
health care worker and who is seeking
to accompany or follow to join as a de-
rivative applicant the principal alien
to whom this section applies; or

(3) Who is applying for an immigrant
or a nonimmigrant visa for any pur-
pose other than for the purpose of seek-
ing entry into the United States in
order to perform health care services
as described in 8 CFR 212.15.

[67 FR 77159, Dec. 17, 2002]
§8§40.54-40.59 [Reserved]

Subpart G—lllegal Entrants and
Immigration Violators

§40.61 Aliens present without admis-
sion or parole.

INA 212(a)(6)(A)(i) does not apply at
the time of visa issuance.

[62 FR 67567, Dec. 29, 1997]

§40.62 Failure to attend removal pro-
ceedings.

An alien who without reasonable
cause failed to attend, or to remain in
attendance at, a hearing initiated on or
after April 1, 1997, under INA 240 to de-
termine inadmissibility or deport-
ability shall be ineligible for a visa
under INA 212(a)(6)(B) for five years fol-
lowing the alien’s subsequent depar-
ture or removal from the United
States.

[62 FR 67567, Dec. 29, 1997]

§40.63 Misrepresentation;
claiming citizenship.

(a) Fraud and misrepresentation and
INA 212(a)(6)(C) applicability to certain
refugees. An alien who seeks to procure,
or has sought to procure, or has pro-
cured a visa, other documentation, or
entry into the United States or other
benefit provided under the INA by
fraud or by willfully misrepresenting a
material fact at any time shall be in-
eligible under INA 212(a)(6)(C); Pro-
vided, That the provisions of this para-
graph are not applicable if the fraud or
misrepresentation was committed by
an alien at the time the alien sought
entry into a country other than the

Falsely
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